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P-ROCE-EDI-NGS

(10: 02 a.m)
CHAlI RPERSON CROSS REI Dt Good norni ng. The
Septenmber 4th neeting of the Board of Zoning Adjustnent will now

come to order.

Pardon our delay this norning. W did have quite
a few issues for a very anbitious schedul e today, coming after a
holiday. So we ask your indul gence. Thank you.

M. Hart or Ms. Pruitt?

MR. HART: Good norning, Madam Chair. Do you
want to start with the m nutes?

VI CE CHAI RPERSON RENSHAW Madam Chair, | would
like to recommend that we defer the seven Public and Executive
meeting mnutes until the end of our session.

CHAlI RPERSON CROSS REID:  Ckay.

DI RECTOR KRESS: Okay. Wth that, we wll
proceed with the cases to be decided.

CHAI RPERSON CROSS REI D Al right. Then by
consensus, Board nenbers, we are all in agreenent? Ckay, thank
you. Just remind us at the end of this rather |engthy neeting.

DI RECTOR KRESS: That is why is easier to take
care of it in the beginning.

MR. HART: Okay. Cases to be decided this
nor ni ng, Madam Chair. The first case is Application 16711 of
the Epps Retail Shop.
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The above-cited application was filed on February
26, 2001, without the subm ssion of required docunentation,
i ncl udi ng t he property owner's aut hori zation, Zoni ng
Admini strator's referral letter or Self-Certification Form
phot ographs, |ist of property owners within 200 feet, surveyors
plat and statenent of existing and intended use. The
application involves a request to operate a retail store in an
R-5-A District.

Staff has tried, to no avail, through several
phone calls, including calls made on 4/26/01 ad 8/2/01, to
ascertain from the applicant and his wife their intention with
regards to pursuing the case. G ven the tinme that has | apsed
since the filing of this case and the Applicant's inaction with
regard to filing deficiencies, it is recommended that the Board
dismiss this application.

The case is before you, Madam Chair.

CHAI RPERSON CROSS REI D Al'l right. M. Hart, |
think that there are three such cases before us. Woul d you
pl ease pull all three of them and we can basically vote on them
en nesse.

MR. HART: Certainly.

CHAI RPERSON CROSS REID: Thank you.

MR. HART: The next case is Application 16339 of
Jerone Lindsey, on behalf of Kaleb LLC, pursuant to 11 DCMR
3108. 1, as anended, for a special exception under Section 205 to
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establish an office and after care/child devel opnent center for
children ages 10 months to 10 years and two staff in the
basement through the second floor of an existing structure in an
R-2 District at prem ses 801 Rittenhouse Street, NNW That is
Square 2980, Lot 24.)

In a letter dated July 1, 1998, the Applicant
filed for a notion to waive the applicable rule to allow for a
late filing and a notion for a rehearing. The Applicant has not
responded to two letters, March 23, 2000 and February 21, 2001,
requesting addi ti onal i nformation concer ni ng t he above
referenced notion. Staff has al so been unsuccessful in several
attenpts to contact the Applicant by phone.

In the letter to the Applicant dated February 21,
2001, Staff requested a responses in witing by March 14, 2001,
i ndi cating whether the Applicant intended to proceed with the
nmotion. Staff further indicated that, if there was no response
by the indicated date, that the notion would be submitted to the
Board at its April 3, 2001, neeting with the reconmendation that
the request be disni ssed.

The Applicant has nade no attenpt to contact the
O fice of Zoning. Therefore, Staff recommends that this notion
be Di sni ssed.

The third case is Application No. 16297 of Eddie
Becker and Phillip J. Gedring, Jr., pursuant to 11 DCMR 3103. 2,
for a variance to allow an addition to an existing nonconforning
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structure that exceeds the I|ot occupancy allowance Section
2001. 3(a); and a variance from the floor area ration
requi renent, Subsection 402.4, for a fourth floor addition to a
single famly structure in an R5-B District at preni ses 1844
M ntwood Place, NW That is Square 2550, Lot 176.

This application was filed on Septenber 22, 1997,
for a Hearing Date on January 7, 1998. It was continued from
January 7, 1998, to allow the Applicant tine to review other
options. In a letter dated July 30, 1998, Staff outlined
options available to the Applicant and requested that he inform
the O fice of Zoning if he intended to proceed.

In a letter dated August 23, 2000, Staff again
requested information from the Applicant on the status of his
application. In a response dated Septenmber 12, 2000, the
Applicant requested a delay of a couple of nonths.

In a letter dated December 13, 2001, the Ofice
of Zoning informed the Applicant that a response on the status
of his application should be submtted to OZ by January 9, 2001,
failure to do so would result in Staff's subnmitting the
application to the Board with the reconmmendati on that the case
be disni ssed.

There has been no response from the Applicant.
The case is now before the Board with Staff's reconmmrendation
that it be dism ssed.

That is the third case, Madam Chair, wth all
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three of them requesting -- or recomending that the Board
di sm ss these cases.

CHAI RPERSON CROSS REID:  Thank you very much, M.
Hart. Board menbers?

COWMM SSI ONER  HOOD: Madam Chair, | make a notion
that we take the recommendati ons of staff on Application 16711,
Application 16339, Application 16297, because of the |ack of
response by the Applicant, | move that we dism ss.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON CRCSS REID:  Okay, all in favor?

MR. HOOD: Staff would record the vote to dismss
t he af orenentioned three cases of M. Hood nmaking the notion and
Ms. Renshaw secondi ng the notion.

The next case is withdrawn, and |I wll read the
case and note that it has been requested that it be w thdrawn.

Thi s is Appli cation 16570 of Bert ha
Tucker/ Tucker's Day Care Center, pursuant to 11 DCVMR 3104.1, for
a special exception under Section 205 to increase the nunber of
children in an existing child devel opment center for a total of
65 students, six infants and 69 children, ages 2 through 12
years of age and 8 staff persons in an R5-A District at
prem ses 3215 11th Place, S.E. (Square 5944, Lot 800).

The staff has contacted the Departnent of Health
and determined that the Applicant is currently in conpliance
with conditions that needed to be corrected. The Applicant no
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| onger needs to appear before the Board and is requesting that
the Application be withdrawmm. This case is before the Board.

DI RECTOR KRESS: No, it's not. It's just
wi thdrawn. That's all.

CHAlI RPERSON CROSS REI D That is basically an
FYl, M. Hart?

MR. HART: Yes.

CHAI RPERSON CROSS REI D Just to announce to the
Board nenbers and the public that that Application has been
wi t hdr awn.

DI RECTOR KRESS: And the reason it is --

CHAI RPERSON CROSS REI D And there is no further

action necessary.

DI RECTOR KRESS: -- that there is no action
necessary. The reason it is on the agenda -- normally, we just
handl e those things -- is because it was specifically set to be
heard -- | nean to be decided this date, Septenber 4th. That is

why we wanted to bring it formally for your information.

CHAI RPERSON CROSS REI D: Thank you. Any
conments, Board nmembers? All right.

MR. HART: The next is Application No. 16553 of
George Washington University, the canpus plan, pursuant to 11
DCVMR 3104.2, for a special exception for the review and approval
of the University Foggy Bottom Canpus Plan - Years 2000-2010.

This is now before you, Madam Chair. Now in your
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package you received a correction order, and the correction was
indicated on your draft correction order, and this has been
submtted to you, and we need a reaction fromthe Board.

CHAI RPERSON  CROSS  REI D Basi cal | y, as |
understand it, M. Hart, it is a nmatter of correcting a m stake
that -- to say that there were two properties -- that there were
two properties erroneously stated in the order, and basically
the correction order takes care of that.

So what we need to do is just a notion to approve
the correction order?

MR. HART: To correct it, yes.

CHAI RPERSON CROSS REID: | so nove.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON CRCSS REID:  All in favor?

MR. HART: On a notion nmade by Ms. Sheila Cross
Rei d and seconded by Ms. Renshaw, the correction was approved.

DI RECTOR KRESS: | would like to also add for the
record, those voting today are Sheila Cross Reid, Anne Renshaw,
and Carol Mtten who has voted by proxy, to approve this
corrected order.

MR. HART: The next case is Application No. 16729
of Wayne Pl ace Senior LP Co., pursuant to 11 DCVR 3104.1, for a
speci al exception to allow a new senior living apartnent conpl ex
under subsection 353.1 and pursuant to subsection 3102.3 for
variances fromthe floor area ration requirenents under section
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402, lot occupancy requirenent under section 403, and story
limtation requirenents under section 400 in an --

CHAlI RPERSON CROSS REI Dt Excuse nme, M. Hart.
VWere are you? I'msorry, there is a little confusion here.

DI RECTOR KRESS: He accidentally skipped a page.
Excuse nme. We are on Appeal No. 16701.

CHAlI RPERSON CROSS REI D: We were all over here
shuffling and trying to figure out what's happening. Thank you.

MR. HART: My apol ogi es, Madam Chair. Pl ease
strike that.

DI RECTOR KRESS: We will be back there shortly.

MR. HART: Shortly, vyes. The case before the
Board is Appeal No. 16701 of Foggy Bottom and West End Advisory
Nei ghbor hood Conmi ssion 2A, pursuant to 11 DCVR 3100 and 3101,
from the administrative decision of the Zoning Adm nistrator,
Zoning Review Branch, Departnent of Consuner and Regulatory
Affairs, in the issuance of a building permt (No. B434036) that
was issued on Decenmber 28, 2000, to The George Washington
University to permt the construction of an 8-story nulti-use
building of academc, residential and offices in a GC3-C
District at prem ses 1957 F Street, N.W (Square 122, Lot 835).

The hearing was continued from the April 10,
2001, public hearing session.

At its May 1 Public Hearing, the Board conpl eted
hearing the facts of the case and deternined that a decision
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woul d be made on June 5, 2001.

At the June 5, 2001, Public Meeting the Board
ordered that the appeal is granted in part as to the Zoning
Admi nistrator's lack of authority to approve the elimnation of
a garage entrance, the elimnation of the bal conies, the change
in the exterior materials, and the change in use of the PUD; and
denied in part as to the requirenment for prior ANC notification
of the building permt application, timeliness of the building
permt application and construction start, and conpliance with
the Environmental Policy Act. Pursuant to D.C. Code Section 5-
424(g)(4), the Zoning Adninistrator's decision to approve
Buil ding Permt B434036 is reversed.

On July 20, 2001, The George Washi ngton
University filed a "Mtion for Reconsideration and to Reopen the
Record" on BZA Appeal No. 16701. In a letter dated July 23,
2001, the West End Citizens Association responded to The George
Washi ngton University notion.

A Mtion for Stay was approved from August 3,
2001 to August 21, 2001, and then from August 21 until the
Zoni ng Comm ssi on decides on the PUD Mdification.

A nmotion for reconsideration or rehearing was
postponed from July 31 until this meeting -- July 31 until
Septenber 4. The notion is now before the Board.

CHAI RPERSON CROSS REI D As you renenber, the
matter of the Mdtion for Reconsideration and to reopen the
NEAL R. GROSS
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record was continued until today. In the interim on the 21st
of August, we did have a Mdtion to Stay until the -- for the
Zoni ng Conmi ssion to hear arguments on August 21st.

As a result of that, we now come to a juncture
where we have before us the Mdition for the Reconsideration and
to Reopen the Record, one, and the Mdtion for the Stay.

Now the Mdtion for the Stay was approved until
the Zoning Commission decides on the PUD Modification. So,
therefore, the Mtion for the Reconsideration and to Reopen the
Record will be held in abeyance under the same terns as the
St ay.

Any questions about that, any further discussion?
Okay, then the notion on the floor at this time is to hold the
nmotion for reconsideration and to reopen the record in abeyance
unti |l after the Zoning Conmmission decides on the PUD
Modi fication and to grant the stay until that tinme as well.

DIl RECTOR KRESS: The Stay is already granted. It
was just the terms of the Stay. The Stay is finalized now until
the Zoni ng Conmi ssion nakes its determ nation.

CHAI RPERSON CROSS REI D: Ckay, and the terms of
the Stay.

DI RECTOR KRESS: The terms of the Stay would be
hel pful in the notion.

CHAI RPERSON CROSS REID: Is there a second?

MEMBER LEVY: |'Il second.
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CHAI RPERSON CROSS REID: Al in favor?

VI CE CHAI RPERSON RENSHAW  Agai nst .

CHAI RPERSON CROSS REID:  You are agai nst--

VI CE CHAI RPERSON RENSHAW Hol ding the Stay in
abeyance. That's what we are voting on.

CHAI RPERSON CROSS REID: Wait a minute.

DI RECTOR KRESS: Just a second. W need to
record the vote here.

MR. HART: Recording the vote, Madam Chair--

CHAI RPERSON CROSS  REI D: Just one second, M.
Hart. Let me get a clarification. The nmotion for the Stay has
al ready been voted on. Correct?

DI RECTOR KRESS: Correct. It is finalized, and
the order --

CHAI RPERSON CROSS REID:  Well, wait a minute, Ms.

Kress. Then does Ms. Renshaw vote on that one, if it is already

DI RECTOR KRESS: The notion -- No.

CHAI RPERSON CROSS REI D: Maybe we should do two
di fferent notions.

DI RECTOR KRESS: There is only one notion, t he
Motion for Reconsideration or Rehearing, which was postponed
fromJuly 31st to Septenmber 4th. That is all that is before you
t oday.

The nmotion was to hold in abeyance the Mtion for
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Reconsi deration or Rehearing until the tinme that the Zoning

Comm ssi on decides the PUD Mdification under the sane terns as

the Stay.

CHAI RPERSON CROSS REI D Al right. But the
point | am naking is the terns of the Stay goes to the notion
that was nmade regarding the Stay until the Zoning Comm ssion

hears the case for the PUD Modification. M. Renshaw was not a
part of that.

DIl RECTOR KRESS: But you are you just staying the
terms of the Stay.

CHAI RPERSON CROSS REI D I just wanted to nmke
sure that that's all right?

DI RECTOR KRESS: Certainly.

VI CE CHAI RPERSON RENSHAW Just to clarify, M.

Kress, that as | was out of the city during August when these
matters were taken up, | can still vote today? Is that all
right?

DI RECTOR KRESS: I would believe so. Could we

check with Corporation Counsel ?

M5. SANSONE: Yes, Madam Chair. | believe the
staff provided Ms. Renshaw with the transcripts and all the
materials that were filed.

VI CE CHAI RPERSON RENSHAW And | read through it.

CHAI RPERSON CROSS REI D Al right. Then let ne
just take the vote again. All in favor? Opposed?
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DI RECTOR KRESS: And who made the notion, Mdam

Chair, and the second?

CHAI RPERSON CRGCSS REI D | nmade the notion. M.

Giffis seconded.
MEMBER LEVY: M. Levy.
CHAI RPERSON CROSS REID: M. Levy seconded.
MR. HART: And Ms. Renshaw?
VI CE CHAI RPERSON RENSHAW | voted for.

DI RECTOR KRESS: GCh, okay.

MR. HART: Ckay. The notion to hold in abeyance

the reconsideration/rehearing was -- The notion was made by Ms.

Rei d, seconded by M. Levy, and Ms. Renshaw --

DI RECTOR KRESS: And | would also say | wo

ul d

just note for the record that | have a proxy from Carol Mtten.

So that would nmake the vote 5 0-0. Yes, | have a proxy from

Ms. Mtten.
I mght suggest that The Georgetown University

I don't know if Comm ssioner Franklin is ready yet. Coul d

we

perhaps nmove on to the next case until they have conpleted the

wor k they were doi ng, Madam Chair?

CHAlI RPERSON CROSS REI D: Yes, certainly, Ms.
Kress. But before going there, | just wanted to state that |
was very -- it was very positive to see that there was sone
novenent in regard to reconciliation and trying to negotiate an
agreenent in regard to this case, and | hope that in the interim
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bet ween now and the tinme that the Zoning commi ssion takes up the
PUD Modification that there is further nobvenent along those
lines. | think that is very positive for the community as wel
as for the city. Thank you.

VI CE CHAlI RPERSON RENSHAW Could | just ask at
this time if there has been any response fromthe ANC?

CHAI RPERSON CROSS REI D Further response?

VI CE CHAI RPERSON RENSHAW Further response from

t he ANC?

DI RECTOR KRESS: ['"m sorry. The only thing |
know for sure has cone into the record -- There were questions
that were due regarding the -- I'm sorry, we're talking the
canmpus plan. | was just speaking with one of our other staff to

check on Ceorget own.

We have received the responses, | amtold, to the
guestions late Friday that were asked as a part of the Board's
remand. to my know edge, we have not received anything fromthe
ANC, but the deadline was |ast Friday. So we haven't -- Wth
the agenda today, we haven't really focused on the informtion
that's currently been fil ed.

VI CE CHAI RPERSON RENSHAW  Thank you

CHAI RPERSON CROSS REI D: Al right, M. Kress,
you were suggesting that we table the next case.

DI RECTOR KRESS: I was just asking our staff to
doubl e-check and see where Conmission Franklin was, but | don't
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CHAI RPERSON CROSS REI Dt Al right,
probl em W can nobve on to the next two itens on
whi |l e they are checking.

DI RECTOR KRESS: Thank you.

MR. HART: The next item on the agenda

DI RECTOR KRESS: Madam Chair, we are

19

that's no

the agenda

t hi nki ng of

reading both of these together, since we are asking for an

exception.

CHAI RPERSON CROSS REI D Yes. Both of them are

basically the sane issue. So we can take them both

time. Would Board nenbers have any objection? Ckay.

at the sane

MR. HART: The next two cases are requests from

the Board to send these applications out for exceptions.

The first case is Application No. 16260 of David

M Furchgott & Fetneh A. Fleishmann, pursuant to 11 DCMR 3103. 2,

for a variance from Subsecti on 2001. 3(a), for the enl
a dormer in a R 1-B District at 3223 Klingle Road, N

Lot 0016, Square 2098.

argenent of

W That is

Submitted to the Board is a draft order denying

an application for a variance in order to expand a non-

conformng structure. The decision to deny the appl
made on January 7, 1998.

The next case is Appeal No. 16404 of

i cati on was

the Capitol

Hill Restoration Society, pursuant to 11 DCMR 3105 and 3106,
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from the adnministrative determ nation of dadys Hicks, Acting
Zoning Adm nistrator, Zoning Division, Building and Land
Regul ati on Adm ni stration, Departnment of Consuner and Regul atory
Affairs, made on February 5, 1998, approving the issuance of
Home Occupation Permit No. 98-0271 to Jack MIton Fields, the
contract purchaser of the property located in a CAP/R-4 District
at prem ses 434 New Jersey Avenue, S.E. That is Square 694, Lot
811.

DI RECTOR KRESS: Both these cases are before you,
Madam Chair, for the special exception process. There are not
sufficient Board nenbers still present that heard these cases
and made the initial decisions. So staff is recomending that
we use an exceptions process so that these draft orders are sent
to all the parties for conment to be returned to the Board by
Septenber 17 for then hearing and decision on the norning of
Septenber 20th. That is the staff’'s recomrendati on.

CHAlI RPERSON CROSS REI D | think that that would
be in order. Board nmenbers, is there any conment?

COW SSI ONER  HOOD; Madam Chair, | just have a
clarification. | need to understand. For the Appeal No. 16404,
the statenment is staying that there were not enough Board
menbers present. Wien | read what | have here in front of ne,
it said Board nenbers Sheila Cross Reid, Anthony Hood and Anne
Renshaw were present for the entire case.

So | just wanted clarification on that statenent.
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DI RECTOR KRESS: | would like to clarify that by
saying the vote was 2-1. The actual vote was carried 3-1, but
since the other affirmative vote is no |longer a nenber, that
woul d | eave the vote 2-1

COW SSI ONER HOOD: So it's not enough nenbers, |
guess, to put it in an affirmative vote.

DI RECTOR KRESS: For the case to carry or be

denied. I1'msorry, | should have clarified that.
COW SSI ONER HOOQD: Ckay. I just think that's a
little different. It's a little difference.

DI RECTOR KRESS: It's a lot different.

COW SSI ONER  HOQOD: Since | voted against it,
it's a little difference. I think it's enough nenbers. It's
not enough menbers to nove it forward.

CHAI RPERSON CROSS REI D Exactly. Is there a
noti on? I would so move that we nove to issue the proposed
orders for the exception process in regard to Case No. 16260 and
appeal No. 16404.

MEMBER GRI FFI S:  Second.

COW SSI ONER HOOD: | oppose, Madam Chair.

CHAlI RPERSON CROSS REID:  Ckay.

MR.  HOOD: Staff would record the vote to issue
the aforenentioned orders for the exception process. The notion
was made by Ms. Sheila Cross Reid, seconded by M. Geoffrey
Giffis, and opposed by M. Anthony Hood.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

DI RECTOR KRESS: And again, just for the record,
this information will be sent out within the next day to all
parties. All parties are to respond by the 17th for a decision
nmeeting the norning of Septenber 20th. Thank you.

CHAlI RPERSON CROSS REI D Al right, thank you
very much. Conmi ssioner Franklin has joined us. So now we wil |l
proceed with Application No. 16566.

MR.  HOQOD: We are back to Application No. 16566
of the President and Directors of Georgetown University,
pursuant to 11 DCWVR 3104.1, for a special exception for the
review and approval of the University Canpus Plan - years 2000-
2010 under Section 210 in the R-3 and C-1 Districts.

CHAI RPERSON CROSS REI D: Before proceeding with
this case, | would like to preface it with M. Franklin. This
Board was not aware of the fact that the last tinme that you were
here that that was the tine before you retired fromthis Board,
and as such we were remiss in acknow edging your exenplary
service to this Board and how nuch we appreciated the
contribution you have nade through the years, and how sorely you
are mssed fromthis Board.

| did not want that to go unsaid, and |I'm gl ad
that we had the opportunity now that you have returned for this
particular case to be able to do so. Thank you very, very nuch.

COWM SSI ONER  FRANKLI N: Well, thank you, Madam
Chai r. You are not untinely, because actually | am still a
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tenporary enpl oyee of the Architect for the Capitol for purposes
of resolving cases on which | previously sat. So technically |
still amable --

CHAlI RPERSON CROSS REI D For a few nore cases
anyway. | wasn't sure, because they told ne that you were gone,
and | wasn't sure if that was official or what, in fact, the
situation was.

COW SSI ONER FRANKLI N: I was forgotten but not
gone.

CHAI RPERSON CROSS REI D: At any rate, for the
record, just in case the time cones when you do have your | ast
case and we are not aware of it, it will be on the record that
we did acknowl edge and showed our appreciation for your service.

COW SSI ONER FRANKLI N:  Thank you so much.

MEMBER LEVY: Madam Chair, before we get started,
I would just like to declare for the record that, not having
read this case, | won't be participating.

CHAI RPERSON CROSS REID: Al right. This is open
for discussion, Board nenmbers. As you know, there was -- This
was in regard to the request for a Stay and in the exception
pertaining to the issues regarding whether or not the Board
overstepped its authority in regard to the FERPA law as it
pertained to student rights, and there were four conditions that
were questioned, | think, that they were -- Let's see.

DI RECTOR KRESS: Madam Chair, condition 7,
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condi tion 10, condition 14, and condition 3.

CHAI RPERSON CROSS REID:  One second, | am putting
a file out. Yes, four conditions, and each of these conditions,
the ones that were cited by Ms. Kress, 7, 10, 3 and 14, go to a
di scussion as to whether or not the Board overstepped its
authority. So that particular case is before us now for
di scussi on.

COWM SSI ONER FRANKLI N: Madam Chair, | would |ike
to nove to deny the Stay and to set forth the reasons why |
think the Board should deny the Stay.

VI CE CHAI RPERSON RENSHAW | second.

COW SSI ONER FRANKLI N:  The reasons that | would
like to assign for denying the Stay are as follows. By the way,
I think that the opposition presentation in this regard was very
wel | done and very hel pful to the Board.

The opposition indicates that this notion is
untinmely, and in that respect | think that the Board has the
power to stay its action without reference to the tinme for
notions for rehearing or reconsideration, if we would rely on
3126.9 and 3130.4 of our regulations, which were not cited as
the sections under which the novenent was proceeding.

So | think we have to address the nerits of this
notion to stay, notwithstanding the opposition which believes it
is untinely.

In ny judgnent, the nmotion clearly lacks merit on
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the substance of its argunent and does not neet the other
requi renents for the granting of a stay. First, there would be
no irreparable injury to the University if the stay is denied,
because conpliance with the Board' s order, properly understood,
woul d not require the noverment to violate any Federal law, in
particular the Fanmly Education Rights and Privacy Act,
ot herwi se known as FERPA, as clainmed by the novenent.

Second, a stay would harm opposing parties by
relieving the novenent of its obligation to take effective and
whol Iy lawful actions to avoid adverse effects on such parties
and the conmmunity at large that the Board's order, based on
unrefuted testinony, was intended to avoid or dimnnish.

Third, the public interest in the avoidance of
such adverse effects through Ilawful affirmative University
cooperation with the community at large and District agencies in
particul ar woul d be dis-served by the granting of a stay.

These consi derations, in ny judgnent, are
reinforced by the conclusion already stated, that the novenent
is unlikely to prevail on the nerits of the basis of its notion
for reasons that | would like to now briefly address.

Condition Nunber 3 as to which a stay is not
requested but which the nopvenment asserts as certain to be,
gquote, "a focus of the University's judicial challenge to the
Order,” msinterprets the word "privilege,"” quote/unquote, to
distort its nmeaning in the context of the Order.
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Movenent states that the condition is, quote,
"fundanmentally flawed," unquot e, because, guot e, "it is
expressly premised on the notion that it is a 'privilege' for
Georgetown students to live in the District of Colunbia
comunity," unquote.

The novenent then confirns that the University,

gquote, "can, in the exercise of its educational discretion and
as part of a sanction for a code of conduct violation, condition
a student's right to remain in the University on his or her
living on campus,” unquote.

Now the Board was fully aware of this provision
of the University's code of conduct, and condition 3 was
intended to assure that this provision was effectively
understood by students and actually inplenented in appropriate
ci rcumnst ances.

In other words, the word "privilege" in our Order
was referring to a privilege granted by the University, not by
this Board or by the comunity at large, and to attenpt to
construe this in effect as the Board's attenpt to underm ne
Constitutionally protected rights to freely nove about this
country and settle in a conmunity of your choice is a, in ny
judgment, tortured misinterpretation of the Board' s intent.

Now |l et's nmove on to condition No. 7 which, it is
clained, would require nmovenent -- the University to violate
FERPA in reporting evidence of District code or housing
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regul ations -- vi ol ations of District code or housi ng
regul ations to the appropriate District agency.

Now such violations are typically associated with
addresses of real estate and are correctable by I|andlords who
are not protected by FERPA The University, incidentally,
already in its requirenent says it will not |ist such addresses
as suitable for student housing.

In the unlikely event that GU students may be the
only identifiable source of such violations, they would not be
protected by FERPA, because the records of such violations are
not, quote, "education records," unquote, within the neaning of
the statute, which the movement erroneously clainms is broadly
defi ned.

The University has failed to inform the Board in
its papers that the FERPA definition of education records does
not include records mmintained by a, quote, "law enforcenment

unit," unquote, of the educational institution. A, quote, "law
enforcenent unit" under FERPA includes any individual or
conponent of an educational institution officially designated to
enforce any local law or refer to appropriate authorities a
matter for enforcenent of any |ocal |aw.

Further, that conponent of the University does
not lose its status as a |law enforcenment unit if it perforns
other non-law enforcenent functions for the institution,
i ncl udi ng i nvestigations of i nci dents or conduct t hat
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constitutes or leads to a disciplinary action or proceedings
against a student, all of which is set forth in regulations
under FERPA.

Now the University record in this case is replete
with evidence that the University, with sonme justifiable pride,
mai ntai ns such a |law enforcenent unit. On Cctober 6, 2002, the
University submitted to the record an extensive response setting
out a whole range of prograns that it engages in to assure that
local law is properly conplied wth.

The docunent subnmitted to the Board set forth a
new partnership -- | am using their |language -- wth the
comunity, city agencies, | andl or ds, Metropolitan Police
Department, and students living off-canpus, to make sure that
there was no violation of |ocal |aw

The hotline, as set forth in their docunents,
actually refers <certain calls to the Metropolitan Police
Department, and every Monday norning the University receives
from the MPD Second District a list of reports that occurred
over the weekend that involved University students.

Their own canpus police are involved in assuring
that local law is enforced, and they assist the Mtropolitan
Police Departnment in its educational and conmmunity outreach
efforts.

The student Code of Conduct specifically says
al l eged violations of local |aws and statutes which occur on or
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of f-canpus are subject to internal University investigation,
review and action, in addition to any action by the proper civil
aut horities.

So the Ofice of Student Affairs and other units
of the University are, in ny judgnment, engaged in |aw
enforcenent activities within the meaning of FERPA, and the
records nmintained in that respect are not consi dered
educational records under the statute.

So in pledging assistance with the Metropolitan
Pol i ce Departnent and other District agencies, the University is
clearly officially designating certain aspects of its operations
as | aw enforcenent related.

Furt her nore, t he paper subnmitted by t he
Uni versity to support the Motion to Stay these conditions do not
cite any evidence of specific efforts to denobnstrate why its
conpliance with the Board's order cannot be undertaken w thout
vi ol ati ng FERPA.

Now condition No. 10, which is also requested to
be stayed, is reflective of the Board' s understandi ng that FERPA
may, to some degree, constrain the giving of notice to parents
or guardians of a student's violation of the Code of Conduct.

Condition No. 10 was drafted to require such
report to parents or guardians (quote) "to the extent permtted

by | aw (unquot e) The University's Code permts such

di scl osure in accordance with FERPA when warranted -- and this
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is their language -- because of conpelling acadenic, health,
safety or disciplinary concerns.

Condition No. 10, by its own terns, is consistent
with FERPA, and no basis exists to stay its effect. The Board,
in setting forth that condition, sinply expects Georgetown
University to do no nore and no less than its current Code sets
out .

Condition 14, as to which a stay is also
requested, sinply requires the University to consult wth
District officials to assure effective inplementation of its
exi sting policy of advising students with autonobiles of |ocal
law requiring registration of such vehicles with the District's
Department of Motor Vehicles or DW.

Now rather than |ooking upon the DW as a
potential source of information for the University's own |aw
enf orcenent assistance program this nmotion again uses FERPA as
a shield to avoid undertaking proactive inplenentation of its
announced policy, which it asserts will actually continue during
its legal challenge to the Board's condition.

It has provided no evidence of the |ogistical or
practical issues it asserts prevent its conpliance with this
very general condition, and the Board doubts that motor vehicle
registration, in any event, is deened to be an education record
for purposes of FERPA.

In any event, the DW can provide Georgetown
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University, after consultation, wth what students should
provide the University itself as proof of their conpliance wth
its own requirenents. The word consultation is the key word in
that condition.

Finally, the University then asserts a catchall
reason for the legal infirmty of the Board's order, in that it
interferes with the (quote) "mnutiae" (unquote) of the
Uni versity's busi ness.

I think reference to the University's own
testinmony and its extensive exhibits will denmpnstrate that it
has spread on the record considerable "m nutiae" (quote/unquote)
of its own activities to denonstrate that its canpus plan does
not adversely affect its neighbors, a standard to which it
rai sed no challenge in our proceedings.

For these reasons, Mdam Chair, | believe that
the Board should deny the Motion to Stay.

CHAlI RPERSON CROSS REID:  Thank you, M. Franklin,
for your rather lengthy but very succinct explanation as to the
defense  of your particul ar noti on. Furt her comment s,
di scussion? Ms. Renshaw?

VI CE CHAI RPERSON RENSHAW It's been seconded. |
nove we call the question.

CHAlI RPERSON CROSS REID:  Was there a second?

VI CE CHAI RPERSON RENSHAW  Yes, there was.

CHAlI RPERSON CROSS REID:  Who did the second?
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VI CE CHAI RPERSON RENSHAW | di d.

CHAI RPERSON CROSS REID:  Ch, I'msorry. | didn't
hear. | would have to say that this particular notion caused ne
some concern, because I, on the other hand, felt that the

argunment put forth by the Applicant in the request for a stay
had some nerit in that, to the extent that any condition inmposed
by the Board of Zoning Adjustnent that run afoul of any Federa
or regulatory |law cannot be enforced anyway, and | felt that
taking your position in regard to the hearings in which
Georgetown submitted to us evidence as to how the students --
the information would be gathered and how they would provide a
hotline nunber and the proffer that they had put in place
vari ous nechani snms as to penalties regardi ng student conduct and
the like, that there was no problem as far as this |law was
concer ned.

The law itself, the FERPA law, is sonething | am
not famliar wth. Then it goes to the aspect of how it
pertains to educational records being disclosed and a violation
of student rights, | question because the term "educational

records,” to ne, are rather nebul ous, and how are they defined?

So if you get into the definition by the

opposition and the definition by the Applicant, it's two
opposi ng views on the exact sanme statute. | felt that, if we
did grant the Stay wuntil such tinme that the Applicant took

further steps that would be available to them that it would not
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-- there would not be any harm i nposed because of the fact that
we could not -- There was nothing that we could do anyway to
i rpose any condition of the Order that ran afoul of the FERPA
I aw.

So as far as | could see, | didn't think that it
really made that nuch of a difference. So | just wanted to put
that on record.

Al in favor of the notion? Opposed?

MR. HART: Opposed?

VI CE CHAI RPERSON RENSHAW I just want to point
out here that we had a bit of a procedural problem because
after M. Franklin finished, | called the question, and at that
poi nt we should have voted w thout further discussion.

MS. SANSONE: Madam Chair, | need to point out
sonmet hing about parlianmentary procedure here. When a nenber
calls the question, that doesn't automatically trigger the vote.
It's sinply a notion to term nate debate, and then it requires
a second to term nate debate. The notion to end debate is not
debatable in itself.

The Board would have to vote at that point to
term nate debate, and then if debate was termi nated, then you
would proceed with the main npotion. If that mption to end
debate failed, then you would continue with the discussion, but
there was no notion to end debate with a second and vote to end
debat e. So the discussion on the main notion -- Continued
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di scussi on was proper.

CHAI RPERSON CROSS REID: Thank you.

MR. HART: WMy | call the vote, Madam Chair?

CHAI RPERSON CROSS REID: Yes, please.

MR. HART: The vote is three to zero.

CHAI RPERSON CROSS REID:  No. | opposed.

MR. HART: Okay, the vote is two to one. M. Franklin
making a motion, M. Renshaw seconded, and M. Reid in
opposition. Therefore, the notion fails. Thank you.

CHAI RPERSON CROSS REI D Al l right. After
consultation with Corp Counsel, then the issue here is that we
have a motion that failed, and then the inverse of that is a
notion to grant and a second for purposes of discussion or just
to take a vote; because other than that, then you are going to
have the sane situation wherein we'll have to bring some closure
to it today.

So | would nove that we grant the Motion to Stay.

SECRETARY PRUI TT:  Madam Chairnman, clarification.
You are doi ng another vote now? So you are vacating your first
vot e?

CHAlI RPERSON CROSS REID:  No, it failed.

SECRETARY PRUI TT: I nean -- I'msorry -- it's
failed. Okay. So we have a notion now to grant the --

CHAI RPERSON CRCSS REID:  -- the Motion to Stay.

VI CE CHAI RPERSON RENSHAW In order to get this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35

on the table, I'll second.

CHAlI RPERSON CROSS REI D: All in favor? Aye.
Opposed?

VI CE CHAI RPERSON RENSHAW  Aye.

MR.  HART: Okay, just a nminute. Staff would
record the vote as three to zero, Ms. Reid nmaking the notion --

MS. SANSONE: M. Hart, the vote would be one to
grant, Ms. Renshaw and M. Franklin opposed, and two nenbers not
participating and not voting, with the result that that notion
would have failed, and the Mtion for Stay would be deened
denied for lack of the required three votes, with the Board not
i ntending any further discussion of this matter, indicating they
wanted to put the matter to rest today.

MR. HART: Thank you, Ms. Sansone. It is now in
the record as you said it.

CHAI RPERSON CROSS REI D VWhat ever that was. Al |
right.

MR. HART: The next case, Madam Chair, is
Application 16729 of Wayne Place Senior LP Co., pursuant to 11
DCMR 3104.1 for a special exception to allow a new senior living
apartnent conpl ex under section 353.1 and pursuant to 3102.3 for
variances from the floor area ratio requirenents under section
402, lot occupancy requirenents under section 403, and story
[imtation requirements under section 400 in an R5-A District
at 114-124 Wayne Place. S.E. That's in Square 6118, Lots 42 and
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43.

In a letter dated July 26, 2001, Commi ssioner
Virginia L. Mjor of Single Menber District 8C-07 inforned
Jerrily R Kress, Director of the Ofice of Zoning, that a
letter submitted into the record of the above referenced case hy
Advi sory Nei ghbor hood Conmi ssion 8C reflected the opinion of a
nmeeting that was convened contrary to the regul ati ons of the ANC
l aw and the Bylaws of ANC 8C. The Commi ssioner further inforned
the Board of Zoning Adjustnment that the validity of the ANC
nmeeting had been challenged by her wth the advice of
Cor poration Counsel .

In a letter dated August 5, 2001, Commi ssioner
Maj or submitted a copy of the response from Corporation Counsel.

In a letter dated August 9,Jderrily R Kress
advised the parties to the case of the correspondence from
Conmi ssioner Major and forwarded sane to them Ms. Kress
further informed the parties that, in light of the issues raised
by Ms. Majors in these letters, the OZ would provide the BZA
with copies of the letters for its review and deliberation at
its Septenmber 4, 2001, public neeting. Parties wi shing to
respond were advised to submt witten comments to the Board and
to serve each other with a copy no | ater than August 24, 2001.

The case is now before the Board, Madam Chair.

CHAI RPERSON CROSS  REI D Al | right, Board
menbers, as you are aware, this is a case pertaining to an ANC
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Conmi ssioner protesting the procedures involved in the BZA
granting approval of the particular application for 16729 based
upon the fact that she didn't feel that wthin the ANC
proceedi ngs there was proper notice given.

When the case was heard, the BZA did give great
wei ght to the ANC, which is what we commonly do, not being aware
of the fact that there may have been sone procedural problem
within the ANC itsel f.

So the issue was raised, and it went for a
reading by Corp Counsel, and what our wunderstanding is, in
essence, | think, is that the ANC Commi ssioner, M. Major, was
not apprised of the case, and so she lacked standing for a
notion for reconsideration, as well as the fact that she
attended the nmeeting -- the hearing, and did not bring the issue
forward to us at that tinme, which could have been dealt with,
and | understand subsequent to that, that she was not aware of
the fact that she could have or should have enough information
to do so.

So that being the case, we can either vote to
grant the application based on its existing record wthout
taking into account and giving great weight to the issues and
concerns raised by the ANC report, and issue a new order; or
alternatively, we can have the ANC submit a new report, approve
a nmeeting held in accordance with the notice requirenent of the
ANC and provide the Applicant the opportunity to submt a
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written response to the new ANC report, and reopen the record to
receive the report and response, fill in the application and
i ssue a new order. Yes?

MR. BERGSTEI N: Madam Chai rman, |'m sorry, but |
think maybe | mnissed one step along the way. But if you decide
to reopen the record to receive the letter and the submttals,
you would first have to decide whether or not to, on your own
noti on, reconsider your vote.

Then you would have to vote to vacate your vote,
and then you would make the decision, the two options that you
laid out, whether or not to take a vote to grant or deny the
application without that material in the record or to allow the
ANC to have a neeting, a lawfully called neeting, and present a
report to you and take a vote after that. But you need to, on
your own notion -- Since the author of the letter didn't have
standing to nove to reconsider, you would have to vote to
reconsi der your earlier vote and to vacate the vote before you
get to those options.

DI RECTOR KRESS: And | would also like to add one
nore step. You would have to waive your own rules to do that,
because it is after ten days. So there's one nore step there.

CHAI RPERSON CROSS REI Dt Okay, let's do this.
Let's take it step by step. First of al, let us have sone
di scussion as to what we should do, and then since this is a
very irregular type of situation, one that | have not seen
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before, to make sure that we are procedurally correct and we
don't mss anything, given the fact that this is actually a
procedural or technicality on the part of the ANC which has
nothing to do with the BZA, but just to acconmpdate, let us
first discuss it sone and then deternine step by step exactly
what we need to do to make it right.

MEMBER GRIFFIS: If | understand correctly, Madam
Chair, as you stated, Commi ssioner Major is not a party but the
i ssue that was brought up goes to the validity of the Board's
summary order, and that is based on the fact that there wasn't
proper announcenent of the ANC neeting. That's what |eads us to
what | would consider appropriate is the nmotion to reconsider
and vacate the August 6th, followed up by a new notion that
would vote to grant the application based on the existing
record. |s that correct?

CHAI RPERSON CROSS REI D Kind of, sort of. Based
on not the existing record, but based on the subm ssion of a new
record.

MEMBER GRI FFI'S: No. M understanding is that we
can, in fact, move to mke a decision on the existing record
without taking in -- Basically, it would renmove the great weight
to the ANC.

CHAlI RPERSON CROSS REID:  Oh, without giving great
weight. Well, that was one option. Then the alternative option
was to send it back. So what are we saying we want to do?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40

MEMBER LEVY: Madam Chair, | would concur with
M. Giffis, that we should pursue the first option.

VI CE CHAI RPERSON RENSHAW | woul d prefer that we
allow the ANC to give to the BZA its proper vote on this. In
other words, decide the application with the ANC' s corrected
report, and the ANC wll be neeting this nonth. Sept enber
starts the ball rolling again for the ANCs. So it's a matter of
notifying the ANC that the rules have to be dealt with, and they

need two forns of notice, and allow that report to come back to

t he BZA.

CHAI RPERSON CROSS REI Dt | think -- Did you want
to --

COW SSI ONER HOOD: | didn't participate, but |
could weigh in. But | didn't participate. I do have sone

comments, but |'mnot participating.

Dl RECTOR KRESS; I do have Carol Mtten's proxy
on this case, just so you are aware. She was the Zoning
Conmi ssi oner.

CHAlI RPERSON CROSS REI D: | think that we have to

consider a lot of different things here. One is that this was a
technicality on the part of the ANC procedures, not our
procedures, one.

Two, the applicant has sone tine constraints that
have to be taken into consideration. Also, it appears that the
ANC and the single nmenber district representative, M. Mjor,
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have no opposition, and they are in support, basically, of the
application. There is no opposition.

So based on that, | don't think that there would
be any irreparable harm upon the ANC if, in fact, we did nove
forward to kind of expedite this. Wat we could do would be to
treat this, | guess, as if we didn't get an ANC report. In
those instances, we just basically vote on our own volition, and
they do not get great weight, but we assune that they are not in
opposition, which they have already told us they are not.

Then that would expedite it, rather than to hold
it up for that. | think | would be in favor of the latter, and
concur with M. Levy and M. Giffis.

MEMBER LEVY: And particularly, given that we
shoul d consi der whether further delay would harm the applicant
in this case.

CHAI RPERSON CROSS REID:  Exactly. Exactly.

VI CE CHAI RPERSON RENSHAW Do we have anything in
the file from the applicant that any delay would further harm
then? |s the applicant aware of this problemw th the ANC?

CHAI RPERSON CROSS REI Dt Well, the inpression
that | got -- and other Board nmenbers can chinme in as well -- is
that they needed to nove forward on this particul ar application.

VI CE CHAI RPERSON RENSHAW That was under st ood
during the hearing.

CHAI RPERSON CROSS REI D: Yes, that they do need
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to move on, and then to hold themup for another nonth --

SECRETARY PRU TT: Madam Chair, this may help
you. There is a letter from Holland and Knight dated August
24th that addresses Ms. Major's standing and other issues, in
response to Ms. Renshaw s questi on.

CHAI RPERSON CROSS REI Dt Well, in this instance
it was basically the assertion, as we said before, that M.
Major was not a party in the case and, as such, could not
request reconsideration.

MR. BERGSTEI N: Madam Chair, on page 5 of the
letter from Holland & Knight that Ms. Pruitt referred to, there
is a caption 3, the granting of the notion for reconsideration
would be unfairly prejudicial to the applicant. So the Board
can refer to that, if they would like to see what the position

of the applicant would be on that issue.

CHAI RPERSON CROSS REI Dt Well, it doesn't speak
to specifically the reason why. I don't see it. It didn't
state why it would be prejudicial. It just said generally that

it would be prejudicial.

I think that, just in general, anytinme you have a
situation like this, and you have -- | think that we nust as
Board menbers be concerned and considerate to the fact that many
times people come before us or are sent here predicated upon a
process they didn't even know about until they apply for the
buil ding permt. They have contractors. They have deadl i nes.
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They have financing that they nust adhere to or conply with, and
then to cone here and then through bureaucratic red fenagling,
we hold themup any further.

I don't think we should do that, unless it is
absol utely, positively necessary. |In this instance, | don't see
where there is any harm

VI CE CHAI RPERSON RENSHAW  Well, just let ne say
here as an ANC Conmi ssioner, another hat worn, that we have to
thank Virginia Major for bringing this to our attention and
going to the Corporation Counsel, because it has put ANCs on
noti ce about noti ce.

I think that that is a very positive step, t hat
we have to be reminded as we hold public neetings of what is
required by | aw.

Madam Chair, as you have said that there is no
opposition and that a delay mmy cause some harm to this
application, and as we have tinme constraints, it is unfortunate
that we have to withdraw the great weight of the ANC s response
to this application, but we will have to do that, and then get
on with this case.

CHAlI RPERSON CROSS REI D: Ms. Renshaw, |'m gl ad
you said that, and | appreciate your assertion regarding the
notice to the ANCs. W nust remenber -- and this is not in any
way an indictrment of any ANC in particular, but all ANCs are not
as efficient as they should be and, as such, their applicant
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goes to the ANCs and they nmay not have everything together as it
shoul d be, procedurally or otherw se, and then the applicant is
the one who suffers when they cone here.

As such, you are right. The ANCs need to nmke
sure that they are correct when they cone forward. And as a
result, if they don't, then they can |ose the great weight to
which they are entitled, and that's just a consequence of them
not being procedurally correct when they conme before this Board.

Ckay, all in favor?

DI RECTOR KRESS: Wait. W have a whol e series of

noti ons.

MR. BERGSTEI N: Let ne try to guide you through
t hi s.

DI RECTOR KRESS: There's a whole series of
notions that need to happen. It can't just be a one notion.

CHAI RPERSON CROSS REID:  Wait one second. \When
said all in favor, |I'm thinking about the -- Was it a notion

that you made?

DI RECTOR KRESS: There's several nptions you
need.

CHAI RPERSON CROSS REI D I'm sorry. Okay, |I'm
sorry. | got ahead of nyself. M. Giffis asserted the -- and

I was thinking that he was putting it in the formof a notion --
the alternative, or was it the first one?

DI RECTOR KRESS: W need to start with a waiver.
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The first waiver is of your own rules, to allow you to

reconsi der and reopen the record, because you are past the
frame. So your first notion pertains to a waiver of your
rul es.

MEMBER LEVY: So noved.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON CROSS REID: Al in favor?

DI RECTOR KRESS: The next one -- and, Alan,

me here -- is that you do want to reconsider and rehear

time

own

hel p

and

reopen the record to receive the information. That's actually

two notions put together.

You want to reconsider and rehear, and you want

to reopen the record --

CHAI RPERSON CROSS REID: No, no, no, no.

MEMBER GRI FFI S: | believe it's reconsider and
vacate, is it not?

DI RECTOR KRESS: Not rehear. |'msorry. Vacate.
You're right. Sorry. Reconsi der and vacate, and reopen the
record to bring the information in.

MR. BERGSTEI N: I thought that the Board just
voted to reopen the record.

DI RECTOR KRESS: No, they just waived their

rul es.

MR. BERGSTEI N: Okay. so the vote would be to

reopen the record to let in the letters that were submitted by
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Ms. Major on July 26th, on the 5th the letter and response on
the August 15th, and the letter from Holland & Knight on the
24t h. I don't know if there's any other materials, but that
would be what the -- The record would be reopened to receive
t hose materi al s.

DI RECTOR KRESS: Okay, | agree. That's the
second step.

VI CE CHAI RPERSON RENSHAW  And that woul d include
the Corporation Counsel's letter?

MR. BERGSTEIN. | believe that was attached.

VI CE CHAI RPERSON RENSHAW To Ms. Major's letter?

Dl RECTOR KRESS; W are talking M. Gorman's
letter.

VI CE CHAI RPERSON RENSHAW That's correct.

CHAI RPERSON CROSS REI D Okay, that's the second
prong of these notions. That's one. This is the second one.

MR. BERGSTEIN:. The first notion is to reopen to
receive these materials.

DI RECTOR KRESS: No. The first one was the
wai ver. The second one is now to reopen.

CHAlI RPERSON CROSS REI D: The first one is the
wai ver . This is the second, to reopen, to receive the
information, the other nmaterial subnmtted by the various
entities. Right, M. Bergstein?

M. Bergstein, we are relying on you.
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MR. BERGSTEI N: I thought the notion would be
first to reopen --

CHAlI RPERSON CROSS REI D Don't we have to waive
first?

MR. BERGSTEI N: You have to waive -- If you want
to reconsider, you have to waive. GCkay, they did that? Okay.

MS.  SANSONE: Yes. The next notion, Madam
Chairman, is to reopen the record to allow all the materials
that came in relating to this ANC notice.

MR. HART: Do we have a vote on this, Mudam
Chair, on the second notion?

CHAI RPERSON CROSS REID: W are doing it now.

VI CE CHAlI RPERSON RENSHAW Now we are nmeking a
nmotion to reopen the record to receive this material.

DI RECTOR KRESS: Filed by Commi ssi oner Major.

VI CE CHAI RPERSON RENSHAW W th the attachment of
the Corporation Counsel's letter.

DI RECTOR KRESS: The applicant, the ANC, yes.

VI CE CHAI RPERSON RENSHAW  Exactly, the applicant
and the ANC.

DI RECTOR KRESS: And the O fice of Zoning.

VI CE CHAI RPERSON RENSHAW And the Ofice of
Zoni ng.

DI RECTOR KRESS: Is there a second?

MEMBER LEVY: Second.
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CHAI RPERSON CROSS REID: Al in favor?

MR. HART: Who made the notion?

DI RECTOR KRESS: Renshaw.

CHAI RPERSON CROSS REID:  Renshaw with a second.

DI RECTOR KRESS: So we have both those notions,
Renshaw havi ng made the notion, Giffis seconding, and | do have
proxies for all of these. So it would be five-zero-zero on
these notions.

CHAlI RPERSON CROSS REID:  Okay. Now -- Yes?

SECRETARY PRUI TT: I'"m sorry. M. Giffis had a
notion on the floor to vacate and to approve, | believe, the
application based on the record, absent the ANC vote. That was
seconded, | believe, by M. Levy.

DI RECTOR KRESS: |s that correct?

MR. LEVY: | don't recall that. Do we have that
notion on the floor?

CHAI RPERSON CROSS REI D: Let's do it again, just
to make sure we are all on the same page here.

MEMBER LEVY: I would nove to reconsider and
vacat e our August 6th Summary Order attendant to 16729.

CHAlI RPERSON CROSS REID:  Was that it, Ms. Pruitt,
to vacate it.

DI RECTOR KRESS: There is another notion then you
wi |l need, but, yes, this is good.

CHAlI RPERSON CROSS REID: Al right. Second that.
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| do. Al in favor? All right. Then there is a fourth part.

DI RECTOR KRESS: Then the fourth nmotion is -- The
order is now vacat ed. Now what are you going to do with the
open order?

MEMBER GRI FFI S: I would nmove to grant the
application, based on the existing record, which would take into
-- which would not take into account and give great weight --

CHAI RPERSON CROSS REI D The existing record --
We woul d have to anmend the existing record. The existing record

does give great weight, doesn't it?

MEMBER GRI FFI S: I"m not certain that the record
does. | nean, the record is the record, whether the ANC has put
in or not. Wat we have now discussed is not giving the great

wei ght based on the process that we do not find was appropriate
for the ANC

So what | am asking the Board to do is grant the
application based on the record that was given, renoving the
great weight that was given to the ANC report.

CHAI RPERSON CROSS REID: |s that correct?

DI RECTOR KRESS: Yes. |Is there a second?

MEMBER LEVY: |'Il second that.

CHAI RPERSON CRCSS REID: Al in favor?

DI RECTOR KRESS: I also carry Carol Mtten's
proxy, and she is also in favor of that. So the vote is then 5-
0-0, with Giffis making the notion and Levy secondi ng.
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CHAI RPERSON CROSS REID:  Now is that it?

Dl RECTOR KRESS:  Yes.

CHAI RPERSON CROSS REI D: W can all take a deep
breath? That was a five-part.

VI CE CHAI RPERSON RENSHAW Before we exhale, |
would just like to recomend, though, that because this
particular application is teaching us all sone |essons, | would
like to have sone kind of correspondence go to the ANC Ofice
that is headed by CGottlieb Sinmon, and with a request that this
case be brought to the attention of the ANCs, and that
particular attention be paid to due notice.

DI RECTOR KRESS: I don't know if that s
appropriate for us.

VI CE CHAI RPERSON RENSHAW I don't know why it
woul dn't be, just to bring this case to his attention.

Dl RECTOR KRESS: Well, wouldn't it be -- Well,

let's --
VI CE CHAI RPERSON RENSHAW  From staff director to
staff director.

Dl RECTOR KRESS: Let ne check with Bergstein or
Corp Counsel at the other end, who | can't see.

CHAI RPERSON CROSS REID:  Who is Gottlieb Sinon?

VI CE CHAlI RPERSON RENSHAW  CGottlieb Sinmon, by the
way, is the Director of the Ofice of the ANC, and not to
prolong this meting, why don't you, M. Kress, talk with M.
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Bergstein after the neeting and decide whether or not this is
appropriate.

| think it is, because | --

DI RECTOR KRESS: If nothing else, it can be a
personal call fromnyself to M. Gottlieb, if it's not sonething
formal. Something will happen regarding this.

VI CE CHAlI RPERSON RENSHAW | hope -- It is ny
hope that there is some nmailing to the ANCs bringing this case

to the ANCs' attention, so that in the future all ANCs can be

af forded great weight, because the due notice -- the due notice
is --

AUDI ENCE MEMBER: | resent that. Madam Reid, she
is not --

CHAI RPERSON CROSS REID:  Excuse ne.

VI CE CHAI RPERSON RENSHAW You are out of order.

CHAlI RPERSON CROSS REI D Wite a letter. Thank
you. Wite a letter.
AUDI ENCE MEMBER: W sent a letter. W sent a
letter.
CHAlI RPERSON CROSS REID:  Okay, we'll read it, but
thank you. You can't disrupt the proceedings.
AUDI ENCE MEMBER: But the point is --

CHAI RPERSON CROSS REI D I"I'l have to have you
renoved, sir. Sir, sir, we understand, but you can't speak.
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Okay, thank you very much.

AUDI ENCE MEMBER: I want you to know that,
because you all didn't have to take no action.

CHAI RPERSON CROSS REID: Thank you.

AUDI ENCE MEMBER: Thi s wonan - -

CHAI RPERSON CROSS REI D: Thank you very nuch.
Thank you very nmuch, sir. Sir, thank you very nuch. We
understand that. W' ve already taken the action. W have taken
the action.

COW SSI ONER  HOOD; ['"m sorry. M. Lockridge.
M. Lockridge, you are out of order. You are out of order. You
are out of order. |In due respect for this Board, M. Lockridge,
you are out of order.

CHAI RPERSON CROSS REID: Thank you.

AUDI ENCE MEMBER: I refuse for you to send out
anyt hi ng saying --

CHAlI RPERSON CROSS REID:  But you have to go, sir.
Thank you. Please, please. Thank you. You have to |eave the
heari ng room You've made your point.

AUDI ENCE MEMBER: -- and you were wong if you
are going to title our case --

CHAI RPERSON CROSS REID:  But you made your point,
sir. Sir, you made your point. So don't take any further.

AUDI ENCE MEMBER: -- that you didn't have to take
no action.
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CHAI RPERSON CROSS REI D: We understand that.

Don't allow yourself to get arrested. Thank you. Thank you.
AUDI ENCE MEMBER: But | will not be --

CHAlI RPERSON CROSS REID:  We understand that.

AUDI ENCE MEMBER: And that's a racist statenent,

and | amracist, okay?

CHAI RPERSON CROSS REI D: Thank you.

All right, now let's nmove forward. Thi s happens

to be the point -- No, we have one nobre case, and then we'll

take a break. Al right.

Let us npve now to the next case, M. Hart. Shall

we break now? All right, why --

DI RECTOR KRESS: Let nme neke sure the roomis

enpty.
CHAI RPERSON CROSS REI D Wiy don't we break
this point. W were going to break after this next case, but

may be appropriate, just to kind of |et everyone just kind

at

it

of

calm down, and just break at this point rather than waiting

until afterwards.

Oficially, we are going to take a brief break

for about ten or 15 mnutes, and then we wll reconvene after

t hat.

(Whereupon, the foregoing matter went off

t he

record at 11:23 a.m and went back on the record at 12:18 p.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

K4

CHAI RPERSON CROSS REID: Al right. W are back.
Agai n, we apol ogize for the length of the break this norning.
Nonet hel ess, there were sone issues that had to be addressed
procedurally. W do apol ogi ze for that.

This afternoon, we do have a change in the
sequence of the cases. W are going to imedi ately take up case
Nunber 16648 first, BP Ampco, and that wll be followed by
Application 16611, which is the Kenneth Wrkman, Josef Straka,
Carl and Elizabeth Richnmond, better known as Burke School, and
then we will go to the Juanita Berry, Case Nunber -- what is it?

DI RECTOR KRESS: 16689.

CHAI RPERSON CROSS REI D -- 16689. W will then
have | unch.

DI RECTOR KRESS: Then you are going to go to
WVATA, 16726.

CHAI RPERSON CROSS REI D: Oh, right. I'm sorry.
So we are going to take the four, and then WWATA, and we are
going to then break for lunch and we are going to take the case
Nunmber 16716, the Nebraska Avenue Neighborhood Association,
after |unch.

So those persons who are associated with that
particular case, if you would like to |eave and cone back, we
woul d probably be starting that case at around what tinme?
VWhat's the best guesstimte on that?

DI RECTOR KRESS: Two.
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CHAI RPERSON CROSS REID: Two?

DI RECTOR KRESS: You're at 12:30, if you do these
cases. That would put you close to one, and then lunch from one
to two.

CHAI RPERSON CROSS REID:  No. | think that, given
t he wei ght of our schedul e today, we can send for |unch and have
lunch in half an hour

COW SSI ONER HOOD: | agree, Madam Chair.

CHAI RPERSON CROSS REID:  We don't have the |uxury
of an hour lunch break today. So then that would put it at,
what, 1:307?

DI RECTOR KRESS: Yes. Remenber, during your
lunch break you were going to be having sone discussions as wel
about the afternoon cases.

CHAI RPERSON CRCSS REI D Ri ght . I know we are
wor Ki ng.

DI RECTOR KRESS: I'm sorry. When you do lunch
break, there is no such thing. You work through them

CHAlI RPERSON CROSS REI D: For those persons who
are affiliated with or are here for 16716, Nebraska Nei ghborhood
Associ ation, we are talking about approximately an hour. So if
you want to go and cone back, go out and do so.

Al right, call the first case, the case that we
will take up at this point in tine, please, M. Hart.

MR. HART: Application No. 16648 of BP Anpbco
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Corporation, pursuant to 11 DCWVMR 3104.1, a special exception
under subsection 726.1 for the devel opnent and expansion of an
exi sting gasoline service station, including a punp island
canopy, an upscale foodmart/convenience store (including a
Metropolitan Police Departnent substation or kiosk) and an
automatic car wash in a C-2-A District at 300-332 H Street, NE
(Square 776, Lots 9, 25-27, 29, 53-53, 800, 814-819 and 821.)
The Board concluded hearing the facts of the case

and indicated that a decision would be made at its Septenber 4,

2001, public neeting. Two Board nenbers indicated their
unwi | I i nghess to approve the project, as presented at the public
heari ng.

The Board instructed the applicant to revise the
project so that it is better suited for the site; to work with
residents of the conmunity to address their nmjor concerns about
the design and size of the project; to hold additiona
di scussions with the Police Departnment and the Ofice of
Pl anning; and to work diligently in securing a signed "Comrunity
Devel opnent Agreenent" fromthe parties.

In addition to the aforenentioned, the Board
requested that the applicant provide: The building plans that
were discussed at the June 19 hearing but were not included in
t he record; a report i dentifying t he nunber of
aut onobi | e/ pedestri an accidents at or in the general vicinity of
the site for the past three years; a schedule of the proposed
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trash pick-up; where simlar alleyways exist in the general
area; an outline of construction management (to include a
construction schedule); a |lighting study to identify if
spillover lighting would affect the comunity.

The applicant requested that the report of the
Ofice of Planning be struck from the record, because it
contains information about the Conprehensive Plan. ON a nption
made by Anthony J. Hood, seconded by GCeoffrey H Giffis, the
Board voted 3-0-2 to accept the O fice of Planning's report.

The following tineline was established for the
submi ssi ons: August 24, subm ssions were due. August 28,
response to the Subm ssions; and today, Septenmber 4, for the
deci si on.

This case is now before you once again, Mdam
Chai r.

CHAI RPERSON CROSS REI D: Al right. There were
several things that the Board had requested of Anbco. So let's
address this first. There were itens that were requested by
Board nenbers, and they are set forth on page No. 9 of the
agenda in regard to building plans that were discussed at the
June 19th hearing that were not included. Did anyone get that?

A report i dentifying t he nunber of
aut onobi | e/ pedestrian accidents at or in the general vicinity of
the site for the past three years: Anyone receive that?

COW SSI ONER HOOD:  No.
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CHAI RPERSON CROSS REI D: Al right, let me just
cut to the chase. Did anyone receive any of the things that
were asked for?

COWM SSI ONER HOOD: No, Madam Chair.

VI CE CHAI RPERSON RENSHAW  No.

CHAI RPERSON CROSS REI D Okay, that's one thing.
Secondly, | read with great dismay the letter that conmes into
us from the Stanton Park Neighborhood Association, M. Drury
Tal ent who is the Co-Chair of the Committee, and would ask, as |
al ways do, that there be sone type of proffer of a neeting or
some negotiations for sone reconciliation of some of the
di fferences that were germane to this particul ar case.

Wat we are learning is that in pertinent part he
says that it is very inportant to point out that no creative
pl anni ng process has begun. BP has not indicated how they woul d
like to proceed. There is no community agreenment with BP on how
we will proceed.

Then it goes on, anobng other things, in talking
about the planning process and the aspect of a nediator, which I
felt, if there was ever a case that needed a nmediator, this one
did, and that there was no attenpt to nedi ate.

Then it goes on to say that the community has
struggled to work with BP for one and a half years. We have
been subjected to nunerous neetings in which BP has sinply
refused to listen to the conmunity, the Ofice of Planning or
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the Board of Zoning Adjustment. Until and unless BP establishes
a nore positive relationship with the conmmunity, it would be
i mprudent for wus to agree to a vague nediation agreenent
proposed by BP. Maki ng that agreement a quid pro quo for BP
deriving an existing building permt from its end and
characterize those as a mtter of right is particularly
msleading. | refer you to ny earlier letters on this matter.

I am inforned that DCRA has revoked BP's permts

due to false and m sleading statenents made by BP -- Now that
part -- The last part, strike, because | don't know whether
that's true. Nonet hel ess, it just appears to me that the

attenpt to try to cone to sone kind of resolution, as far as the
community is concerned, has not yet happened, and | don't know
if, given the history, if it wll.

I think that we were very succinct in our
instructions as to the kinds of things we would like to see
happen, and the fact that | am really appalled about the fact
that none of the things that we requested did BP even bother to
submit to the record.

You know, | can't imagine how an entity could
cone before this Board, have the opportunity to be able to
conply with a certain request, and not do so, and expect to get
a favorable response. That just baffles ne. I would like to
hear from other Board nmenbers.

AUDI ENCE MEMBER: Madam Chair, if | could briefly
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CHAI RPERSON CROSS REID:  No, you cannot.
COWM SSI ONER HOOD: | think that --

CHAlI RPERSON CROSS REI D Thank you very much.

COW SSIONER HOOD: | will yield to Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW well, M. Hood, |
don't want to take your place here. | just want to say that we
have -- | think what the attorney on behalf of his client was

doing was submitting his letter of August 30th requesting a
deferral at this public neeting, and that is -- He is
substituting, it seens, this letter requesting the deferral for
the subm ssion that we requested. M. Hood?

COW SSI ONER HOOD:  Madam Chair - -

CHAI RPERSON CROSS REI D:  Excuse nme. Before we go
there, let me just ask this. Wat does that nean?

VI CE CHAI RPERSON RENSHAW  Well, |'m just stating
it. I"'mnot interpreting it. I, too, expected to see in this
packet what we had requested of the applicant, because |I wanted
that information. O course, we all need it in order to nake a
decision on this case.

Cbviously, the applicant is stating that it can't
get through this, and I'm just kind of |oosely interpreting
this, that it has not taken action on our request and wants to
have additional time, and has asked for -- BP wants to have the
process continued for three nonths until such tinme as it can get
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its infornmation and have this nmeeting with the public. Ni nety
day restriction on -- and of course, has asked that its $4,000
application fee be waived.

CHAlI RPERSON CROSS REI D: I did see that. I''m
sorry, M. Hood.

COW SSI ONER HOOD:  Madam Chair, at the June 19th
nmeeting, | was ready to proceed and vote. | was not necessarily
interested in com ng back here Septenber 4th and see where we
are now. Unfortunately, as far as |'m concerned, we are in the
sanme place, a stal emate.

| believe that we need to go ahead and di spose of
this. | understand what the applicant is asking for. | commend
nmy two coll eagues who afforded them an opportunity to work all
sumrer, but when | was reading the submittal, it took a nonth to
even get that process started.

I don't believe that it's going to go anywhere.
I think that we need to dispose of it today, but I will tell you
my concern from Day One was the adverse inpacts, and also the
mention of the Metropolitan Police Departnment in this project.

There have been comments nmade since the first
initial hearing about how the Police Departnment was working with
the applicant, but | have not seen anything in the record to
prove that.

As far as |'m concerned, the Metropolitan Police
Department is the top safety unit in this city for us to protect
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the residents of this city, and with them opposing it and, in ny
m nd and fromwhat |'ve read, they still oppose the project, the
way it stands. So | don't know why we need to keep continuing
to continue. At sone point in time, we need to bring some
closure. Thank you.

CHAI RPERSON CROSS REI D Well, 1 did see the
letter from M. Brown asking for this permt, but what | didn't
understand was that, along with that request, why did he not
submt the things that had been requested by the Board?

I think that that request would have been given a
greater nerit if, in fact, he said, well, this is what you asked
for, we've done this, and also, by the way, do you think we can
get a deferral for a little bit nore tine.

I think I would have been nobre anenable to that,
had | seen sone interest in trying to comply with the Board
regul ations -- the Board request as well as trying to have sone
ki nd of nmovenent, as far as the conmunity is concerned.

COVM SSI ONER HOQD: Madam Chair, | make a notion
that we deny Application No. 16648 of the BP Anmpco Corporation.
VI CE CHAI RPERSON RENSHAW  Second.

DI RECTOR KRESS: Before you vote, nmay | say
somet hing to you?

(Whereupon, the foregoing matter went off the
record at 12:30 p.m and went back on the record at 12:31 p.m)

CHAlI RPERSON CRCOSS REI Dt Ckay, any further
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comment? Any further discussion? Al right, all in favor?

MR. HART: Staff would record the vote as five to
zero to deny Application 16648. The motion was nmade by M.
Hood, seconded by Ms. Renshaw.

MEMBER LEVY: I just need to clarify that |
didn't vote on this case. | may not read the record.

MR. HART: Levy, okay. Then that is four to zero
to one.

W will nove on, Madam Chair. The next case on
the agenda is Application No. 16611 of Kenneth Workman, Josef
Straka, Carl and Elizabeth Richnond, pursuant to 11 DCMR 3104.1
and section 206 for a special exception to expand and establish
a private school, and Section 411 from the roof structure
requirenents to allow for the construction of nore than one roof
structure, a waiver fromthe roof structure setback requirenents
and roof structures with walls of wunequal height in an R5-D
District at prenmises 2969 Upton Street, N.W, and 4101 and 4103
Connecticut Avenue, N.W That is Square 2243, Lots 27 and 28.

At its July 10, 2001 public hearing the Board
conpleted hearing this case and requested that additional
submi ssi ons be made by cl ose of business, August 20, 2001. The
fol |l owi ng subm ssions have been nade:

Nei ghbors United for Livable Streets - Findings
of Fact;

Nei ghbors United for Livable Streets, regarding
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fal se testinony;

Nei ghbors Untied for Livable Streets regarding
fal se testinony, request to submt new information into record,;

Arnold and Porter Representing Surris LL --
Fi ndi ngs of Fact;

ANC 3F letter outlining procedural errors and
adm nistrative irregularities;

ANC 3F letter outlining adm nistrative probl ens;

ANC 3F -- request that Board accept submni ssions
concerning testinony by applicant concerning after-school
par ki ng;

ANC 3F -- Findings of Facts;

Applicant's Response to Neighbors United for
Li vabl e Streets and ANC 3F concerns about parKking;

Applicants Findings of Fact.

This case is now before the Board.

MEMBER LEVY: Madam Chair, | wuld like to
clarify. 1 also have not read the record in this case, and | am
not participating.

CHAI RPERSON CROSS REI D: Board nenbers, this
particul ar case was fraught with various and sundry errors in
regard to notice, in regard to sone nention of objection to
testinmony and some allusion to ex parte conmmunication, to the
extent that | think that the general thread is that it would not
be able to go forward today as far as nmking a decision until
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such tinme that some of these assertions are corrected, some
assertions that are valid and sonme may be invalid.

Nonet hel ess, there are serious enough that we
should take in consideration some of the issues that were
rai sed.

Ms. Pruitt, could you -- We had a meno from your,
particularly in regard to these issues. Could you basically
summarize for us sonme of the things that you had proffered to
us?

SECRETARY PRUI TT: In reviewing the post-hearing
subm ssions, there were a lot of things that came in that were
extra. So we thought, anong discussions between staff and Corp
Counsel, the nobst equitable way would be that Staff recommends
that the Board reopen the record to receive everything that is
currently in the record, but also to reopen the record for 14
days to allow parties the opportunity to review -- to coment on
the current post-hearing subm ssions.

The Board would also require that any new post-
heari ng submni ssions be served on all parties with proof of
service. That is actually attached to the information that you
serve, and that all submi ssions be due on Septenmber 18th with a
special public nmeeting scheduled for nine o'clock on Septenber
25t h.

Additionally, in reviewing the record we find
that -- It was raised by, | believe, the opposition that a
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pedestrian bridge link -- marriage/link between the alley and
the proposed buil di ng. It wasn't clear that there was a | ot of
any deliberation on this by parties.

So we are recomending that the Board allow the
applicant the opportunity to provide sone additional information
concerning the inpact of the proposed bridge, if it is built, on
traffic and safety issues, etcetera, with a subm ssion fromthe
applicant due on Septenber 11th, and any responses from parties
due on Septenber 18th, again for this to be done for decision at
t he Septenber 25th neeting.

CHAlI RPERSON CROSS REI D: Okay. That basically
woul d give the opportunity to clear up any ms-notices or |ack
of notices or any of the issues that had been raised, so that
when we decide on this case, we wll do so properly and
procedural ly correct. Comments, Board nenbers? |s there any
obj ection?

COW SSI ONER HOOD: Madam Chair, | just would add
that | think it would be advantageous for us to repeat the tine
deadl i nes and stuff again, to nake sure that we didn't pass any.

MEMBER GRI FFI S: I would absolutely agree. But
let me clarify what we are actually doing. For opening up the
record, basically we are opening up that any and all subm ssions
can conme in or are we asking just for coments on to-date
submi ssi ons?

DI RECTOR KRESS: Qur proposal was that everything
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that has already been submtted -- and | think there's one or
two nore than on this list. Everything that has been submtted,
that the record be reopened and allow all of that into the
record, and then everything else -- | nean, then all parties
have a right to conment on all of that new information in the
record, but not to introduce any new information. In fact,
anything past the 18th will absolutely be sent back. It's one
shot to respond to everything that has come into the record
since the hearing.

MEMBER GRI FFI S: Ri ght . And | just wanted to
clarify that.

CHAI RPERSON CROSS REI D: You want to meke the
notion, since you stepped out there?

MEMBER GRI FFI'S: Sure. | would move that we open
the record to receive the information that has been submitted to
today's date --

DI RECTOR KRESS: Yes.

MEMBER GRI FFI S: -- and keep the record open for
conments on these submitted docunents attendant to this case,
and that would be open for an additional 14 days and, as |
stated, to allow the parties the opportunity for review and
conment on the current post-hearing subm ssions.

VI CE CHAI RPERSON RENSHAW So that is the 18th.

CHAI RPERSON CROSS REI D: By Septenber 18t h.

MEMBER CRI FFI S: Correct. And that would be the
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followup here that it would be -- Then there's post-hearing
subm ssi ons served on all parties, along with proofs of service,
is reconmmended to wus. I would agree that subm ssions be
subm tted by Septenber 18, 2001.

DI RECTOR KRESS: Wth a decision neeting on
Septenber 25 at 9:00 a.m

MEMBER GRI FFI S:  Correct.

DI RECTOR KRESS: Also, if we could add to your
notion the second proposed bridge link, that any additional
information on that -- There can be new information submtted on
that up until Septenber 11th, but then no further, and then the
parties, other parties, can respond to that information by
Sept enber 18th, also for vote on the 25th.

CHAI RPERSON CROSS REI D I second it. Okay, all
in favor. Opposed?

MR. HART: Staff would record the vote as four to
zero to reopen the record and to accept the indicated
subm ssions up to the dates as repeated by M. Giffis, which is
the 18th and the 25th of Septenber for a decision.

DI RECTOR KRESS: And the rest of the notion.
There was sone nore. The notion was nmade by M. Giffis. I'm
sorry, who seconded it?

CHAI RPERSON CROSS REI D Me.

Dl RECTOR KRESS: Thank you. You were going to
nove back to the Berry case. W are now on case 16689 of
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Juanita Berry.

CHAI RPERSON CRCSS REID: Al right, M. Hart.

MR. HART: Application of No. 16689 of Juanita
Berry, pursuant to 11 DCMR 3103.2, for a use variance under
Subsection 330.5 to establish the use of a beauty salon and to
reestablish the use of a discontinued retial grocery convenience
store in an R4 District at premses 963 14th Street, S.E
That's on the first floor, Square 1046, Lot 19.

On a notion nade by Susan M Hinton, seconded by
John G Parsons, the Board 3-0-2 to approve the application with
the foll owing conditions:

Approval for five years;

The hours of operation not to exceed 8:00 a.m to
6: 00 p.m, Monday through Saturday;

There shall be no alcoholic beverages or
peri shabl e goods sold in the grocery store;s

The retial grocery store shall not occupy nore
than 25 percent of the premi ses.

The Board authorized the issuance of a Summary
Order, which was issued on May 15, 2001.

In a letter dated May 24, 2001, the Applicant
applied to the Board requesting a nodification of condition No.
2 of the Order. At its July 3, 2001 public neeting, the Board
voted on the request with a tied vote of 2-2-1.

By consensus the Board requested that Board
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menber Geoffrey Giffis read the record and be prepared to vote

on the nodification request at the Board's July 31, 2001
nmeeti ng.

At its July --

CHAlI RPERSON CROSS REID:  Third.

MR. HART: Thirty-first.

CHAI RPERSON CROSS REI D: Third, right?

that was a typo.

public

t hi nk

MR. HART: No, the next one should be at its July

31, 2001 public neeting --
CHAlI RPERSON CROSS REID:  Thirty-first?

MR. HART: Yes, there is an error here.

It's

July 31st. At its July 31, 2001, public neeting, the Board did

not vote on the requested nodification, but by consensus

requested that Board nenbers Sheila Cross Reid and David Levy

read the record and be prepared to vote at its Septenmber 4

2001, public neeting.

The case is now before the Board for a decision

DI RECTOR KRESS: May | just read into the record

that the requested change of condition No. 2 is that the hours

of operation shall not exceed 800 a.m to 6:00 p.m,
t hrough Saturday, to 7:00 a.m to 8:00 p.m, Mnday

Sunday.

Monday

t hr ough

CHAI RPERSON CROSS REI D: Okay, for the record |

have read the transcript and the nmmterials germane to this
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particular case, and | am prepared to participate and vote
t oday.

MEMBER LEVY: | have done so as well, and have
read the entire record.

DI RECTOR KRESS: | believe M. Giffis had
already identified that at a previous neeting, that he had read
the record as well.

MEMBER GRI FFI'S:  Correct.

CHAlI RPERSON CROSS REID:  Ckay.

VI CE CHAI RPERSON RENSHAW At this time, | would
like to ask the Board if M. Berry's request for a change of
hours al so had to go back to the ANC?

DI RECTOR KRESS: No. These ki nds of requests do
not go back to either the ANC or the O fice of Planning for re-
revi ew. I nean, you can stop today and ask that that be done,
but mnor requests like this are typically not referred unless
it goes to a hearing. Then when there is a hearing, then we get
additional information from OP and from the ANC, but unless --
I'"mjust saying typically, unless there is a rehearing, we don't
get new information or revised information from the ANC or
O fice of Planning.

VI CE CHAI RPERSON RENSHAW But we could request
that this be sent back to or just the AC alerted to this
request of Ms. Berry's, because she talks in her memp to the
Board dated May 24th -- she is talking about considering the
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shoppi ng and conveni ence needs of the comunity. So that is why
I question whether or not the ANC had been notifi ed.

CHAI RPERSON CROSS REI D: Read back what you are
tal ki ng about.

MS. SANSONE: Madam Chair, nmaybe | could help
poi nt out and save sonme time: On Ms. Berry's request, Exhibit
42, she has cc'd the ANC and the Ofice of Planning. It's at

the very bottom of her letter

VI CE CHAlI RPERSON RENSHAW | don't have that on
this copy.

DI RECTOR KRESS: | give you mne

VI CE CHAI RPERSON RENSHAW Is this the sane?

MEMBER LEVY: I'd like to help clarify. There
were actually two different -- two copies of the sanme letter or

somewhat different. There is an additi onal

DI RECTOR KRESS: Ch, mne has it, and yours
doesn't.

MEMBER LEVY: There is an additional paragraph
there as well on that copy, and both were included in the
packet .

DI RECTOR LEVY: ©Oh, she's got 44. Mne is Forty-
t wo.

VI CE CHAI RPERSON RENSHAW  Forty-one, all right.

DI RECTOR KRESS: I guess she sent -- Sorry, |
didn't notice that. Yes, this is dated My 25th. That's
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earlier. This is dated June 8th on the FAX. So maybe this was
an earlier version that she then revised to this version.
Excuse ne.

VI CE CHAI RPERSON RENSHAW  Then |'I1 take another
| ook at it.

DI RECTOR KRESS: This letter also states
something that is not in the other letter, which says she
remnds the Board that the O fice of Planning suggested the
hours of 6:00 a.m to 12:00 a.m daily, which supports ny
request for the extended hours. She nmeans A M P.M when you
get around twelve is difficult, but fromsix in the norning to
m dni ght .

CHAlI RPERSON CROSS REI D: No, no. She means 6:00
a.m to 12:00 a.m mdnight.

DI RECTOR KRESS: That's right. Then it is
correct. Sorry.

CHAI RPERSON CROSS REI D That the Office of
Pl anni ng had the foresight that woul d suggest addi ng conveni ence
to the conmmunity and the enpl oyees.

Before we go any further, | just have a question.
This is a request for a use variance. Correct? Then there is
a condition. In the first place, these conditions that are
i mposed on this variance is within itself unusual, are they not,
Ms. Sansone?

DI RECTOR KRESS: No, not for a wuse variance.
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It's area variance. This is typical for a use variance.

MS. SANSONE: Yes, ma'am That is correct. The
use variance can be limted to a nunber of years and can carry
condi tions.

CHAI RPERSON CROSS REI D Okay. Then for sone
reason |'mgetting confused. Area variance cannot.

DI RECTOR KRESS: Area variance is where the staff
recommends that you don't do and where it's difficult to do.

CHAI RPERSON CROSS REI D Ckay, that's fine. Now
she is saying that the request is because of the fact that in
that particular |ocation here at 963 14th Street, S.E. that the
community had specifically asked for the extended hours and the
fact that they want to be able to purchase newspapers and juice
in the early norning hours before they go to work or on Sunday
nor ni ng coming fromchurch services -- going to church services,
and that some of the beauty services persons want to have the --
get their beauty services early in the norning and after work in
t he eveni ngs.

Now | would dare say that, for the nobst part in
this community, which is a working class conmmunity, that -- P.M
in the evening is not conducive to nost people being able to get
off fromwork and be able to enjoy those services that are being
offered. Six o'clock is nore for persons who, you know, nay not
have the constraint of having to go to work every day.

Was there any opposition? | can't renenber. I
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don't renenber. It seened to ne that the conmunity and the ANC
were in support of the application on the face, and | don't have
a problemwith the seven o'clock to 8:00 p.m hours. If this is

not going to cause an adverse inpact or cause any detriment to

the community, | don't see any problemwth it, quite frankly.
MEMBER GRI FFI S: Well, and | think there is
simlar things that support that. First of all, it is actually
two functions, tw uses, wthin this building; and | would
suggest, as perhaps | have previously, that the convenience

store aspect has different hours than the beauty sal on aspect,

as a beauty salon may typically, although I don't know -- could
conceivably open at -- It's just that | don't own one and run
one is my point. It may typically open at 10:00 a.m and run
until 8:00 p.m, but a convenience store, obviously, has

di fferent hours, people coning to and from work.

Secondly, in ny opinion, one of the things that
was stated in the original application was that there were sone
concern about unsafe activity in this area in terns of loitering
or perceived safety threats.

| think it's fairly clear from an urban design
aspect that we can, in fact, police our own streets when we have
people that are walking it and paying attention to each other
and coming out of their houses and legitimtely being on the
si dewal k and soci al i zi ng.

I think a draw to that is a legitinmte business
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and sonething that people would be coning to and from

Therefore, | think that al so supports the additional hours.
Then thirdly, | think the kind of -- Well
actually, there's four issues. Thirdly, | would say |'m not

sure why we are deliberating so long and taking so nmuch tinme on
this hours piece. Readi ng through the transcripts from the
original application, it seens |like we junped on the hours of
eight to six and didn't let it go.

The original transcript, page 57, is where M.
Hi cks asked Ms. Berry what your hours of operations would be
Ms. Berry does reply, fromnine to six. But if we flip to page
86, Ms. Berry states that "and maybe ny norning hours may be
extended and nmaybe to eight. | want to kind of play it by ear."

It was obvious that she's putting together a
busi ness plan, not understanding essentially what kind of hours
may be needed and may be required in doing that, has come back
to us saying, look, it would work out rmuch better if it was 7:00
a.m to 8:00 p.m, again not unreasonabl e business hours in any

nei ghbor hood, frankly.

Fourthly and lastly -- 1'Il let it go at this --
Ofice of Planning -- | nean Ofice of Planning suggested that
the hours be 6:00 a.m to 12:00 p.m, | believe. But | do

recall that they listed it as 12:00 a.m daily. That's a huge
amount of hours. We are actually still well within that tine
frame.
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VI CE CHAI RPERSON RENSHAW Well, the Ofice of
Pl anni ng' s suggestion was excessive, but if you |ook on page 82
when Ms. Hicks is summarizing the case for the applicant, she is
l[imting the hours of operation, and she does not w sh to have
any adverse inpact as far as traffic.

She only wants to have people coming to her in
the daytinme hours and basically during the week, and then on a
l[imted basis during the day. She doesn't want a 24-hour
operation, and she's not selling any perishable goods, and she
wants her hours at first to be from nine to six. We're not
going to be open late. I'mreferring to page 74.

Then, of course, she cane back with a request at
the end of that hearing for additional |eniency on hours, and we
said, sure, okay, let's go ahead with that. Then she goes back
and deci des, hey, that's not enough.

I think it's nore in talking to enpl oyees perhaps
than the community. | really don't get a feeling here that the
community has given us proof that it wants to have hair-dos
after six o'clock. | don't see any support for that, and she is
just com ng back to this Board with yet another request. This

is the third tine that we are entertaining --

MEMBER GRIFFI'S: | guess, my question would be to
you - -

VI CE CHAI RPERSON RENSHAW And so | would say
that we cut to the case. I am not in favor of extending the
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hours from what we have given her. I would like to see her
operation going, and that is Mnday through Saturday from --
Let's see, it's going to be from-- Wat is it, fromeight unti

six, and that seens to be a good anmpunt of tine to do business.

Let her pull it together and see how it goes.
MEMBER LEVY: | disagree. | tend to agree with
M. Giffis' coments. I don't see anything in the record that

i ndi cates that anyone had a particular concern about hours of
operation, that anyone from the conmunity spoke against or in
favor of any particular hours, and that perhaps the applicant
came to the Board and was still not really quite sure what the
hours of operation would be, and that we should be flexible on
t hat .

VI CE CHAI RPERSON RENSHAW Well, again | want to
say that this whole idea -- Now M. Giffis brought up the point
about, oh, the beauty shop has different hours than the
conveni ence store.

Remenber that this started out as an application
for a beauty shop, and then, oh, by the by, talking to those who
woul d frequent the beauty shop, a convenience store mght be in
a corner, 25 percent of the floor space; because | take it -- |
seem to renenber that there had been a store there previously.
But she is taking out the refrigeration. So there is not going
to be any perishable goods, and she could have a newspaper ki osk
outside the door. So she doesn't have to open early for that.
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W are losing our focus, that this is mainly a
beauty shop.

MEMBER GRIFFIS: | don't -- |'ve never --

VI CE CHAI RPERSON RENSHAW So, therefore, you
seemto be turning it nore into the Seven-El even type, hey, it's
got to have extended hours. I would like to cut off this
di scussion and nmove to deny the extended hours and keep to what
the order stated, that it would be Mnday through Saturday from
ei ght until six.

CHAI RPERSON CROSS  REI D Further discussion?
Let's look at it like --

DI RECTOR KRESS: Is there a second?

VI CE CHAI RPERSON RENSHAW Do | have a second?

DI RECTOR KRESS: Excuse nme. 1Is there a second?

CHAI RPERSON CROSS REID:  |'m sorry.

SECRETARY PRUI TT: Is there a second for purpose
of di scussion?

DI RECTOR KRESS; No, there does not appear to be
a second.

CHAI RPERSON CROSS REID: VWhat | was about to say
is that let's look at it froma nmore mcro perspective. Now in
this particular comunity, which none of us happen to live in, |
don't think, there is soneone asking for a use variance for a
beauty sal on. However, the people there found the need to ask
for a conveni ence store.
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They asked the applicant to assist with providing
t hese services, and it just struck ne as strange. | said, well
if these people are saying that they want these services, then
apparently it appears to nme, to this Board nenber, that there
must be a dearth of these kind of services in that particular
comunity; because the inverse would be that people would be
coming in here opposing this type of activity occurring in their
particular comunity, if it wasn't sonmething that was obviously
needed there.

Taking it a step further, when you go to the
hours of operation, now again renmenber the nei ghborhood and the
fact that nobst people work. So to have a beauty salon that
closes at six -- how does that help people in the conmunity?
mean, it has to be sonething that is going to be feasible and
viabl e, given the community in which it is operating.

If people go to work and cone hone in the
eveni ng, then they don't have the luxury of going to the beauty
salon during the day. So they have to go in the evening or on
Saturday or even on Sunday in order to be able to get these
servi ces.

So if, in fact, | saw opposition from the
comunity or adverse inpact, then I would be concerned about it.

But the fact of the matter is we have to listen to what the
community is asking for and saying, because they are the ones
who have to live with this.
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As such, if the conmunity is in support and the
comunity is saying this is what we need in our comunity, who
are we to nmke a decision as to what they are supposed to
receive and not receive in their comunity.

MEMBER GRI FFI S: Perhaps additionally put, what
is the negative inpact of having a hair styled after six but
before eight in the evening?

CHAI RPERSON CROSS REI D I would agree. So are
we ready to take the vote?

DI RECTOR KRESS: You need a notion, Madam Chair.

CHAI RPERSON CRCOSS REID:  All right. | would nove
that we approve this application for the hours that have been
requested, for seven o'clock in the norning until eight o'clock
in the evening, and to extend from Monday until Sunday.

MEMBER GRI FFI S:  Second.

CHAI RPERSON CROSS REID: Al in favor?

VI CE CHAI RPERSON RENSHAW  Agai nst.

MR. HART: Staff would record the vote as four to
one, notion made by M. Reid, seconded by M. Giffis, M.
Par sons by proxy to approve, Ms. Renshaw opposed.

DI RECTOR KRESS: The |ast case for this norning's
agenda is gong to be 16726 of WVATA.

VR HART: Application No. 16726  of t he
Washi ngton Metropolitan Area Transit Authority, pursuant to 11
DCVMR 3104.1 for special exceptions to extend the provisions of a
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| ess restrictive district into a nore restrictive district under
subsection 2514.2 and to allow nore than one roof structure and
roof structures of unequal height under subsection 411.11 and
pursuant to subsection 3103.2 for variances from the wi dth of
court requi renents under subsecti ons 406. 1 and 638. 1,
residential recreation space requirenents under section 635,
public space at ground | evel requirenents under section 633, and
75% street wall requirenments under subsection 1903.3 in the R-5-
B, ARTS/CR and ARTS/C-2A Districts at the northwest corner of
13th and U Streets, NW That is Square 236, Lots 37-39, 800-
804, 828 and 829 and 832.

On a motion nmade by John G Parsons, seconded by
Susan Mdrgan Hinton, the Board voted 5-0-0 to approve the
application.

At the Board's request, the applicant submitted a
construction agreement activity docunent prior to the issuance
of the order.

A Summary Order dated July 24, 2001, was issued.

IN a letter dated August 7, 2000, a neighbor, M.
Beverly Bakeir, filed a Motion for Reconsideration or Rehearing.
In a letter dated August 13, 2001, the applicant filed a
response to the Mdtion for Reconsideration or Rehearing.

These submissions are in your packages, and the
case i s now before the Board.

CHAI RPERSON CROSS REI D Al l right, Board
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menbers, this is in regard to the motion for rehearing that was
proffered to the Board by Ms. Beverly A Bakeir in regard to
some of the issues that gave her sone concern in regard to the
meeting itself -- the hearing itself and the manner in which it
was conduct ed, one, and al so sone concerns they had in regard to
the construction hours that took place.

Now there are several things we have to address
here. ©One is that, unfortunately, in order to be able to put a
notion before the Board, you have to be a party, and there was
an opportunity for her to have received party status. But
apparently that was sonething that was not understood, and there
was sone confusion; because | think that staff had instructed
her that she could put a notion before the Board.

As such, we have a situation that we have to deal
with, given the standing of this particular neighbor in the
conmuni ty.

Could | ask Marie Sansone, Corp Counsel, to
pl ease give us a conment on that particular notion.

MS.  SANSONE: Yes, Madam Chair. Qur rules
provide that only parties can file notions, the post-hearing
notions for reconsideration or rehearing. As you pointed out,
Ms. Bakeir did not request and was not granted party status
under the Board's rules.

So, therefore, she lacks standing to bring the
not i on. This is a little bit simlar to the situation we had
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this morning with the Wayne Place where a person that was not a
party filed a motion for reconsideration. However, in Wayne
Place the issues really went directly to the Board's decision,
and the Board's decision had reflected that it had given great

wei ght in the Wayne Pl ace case.

In this situation -- so that the very validity of
the Board's order was questioned in Wayne Place -- this is not a
simlar situation. Not to dimnish in any way M. Bakeir's

concerns, the Board's decision did not turn on these issues.

Therefore, we would recomend that as a notion
the Board not take it up, because M. Bakeir does not have
st andi ng. That doesn't nean that the Board couldn't consider,
perhaps respond to it in the nature of correspondence.

I think some of the issues could be handled in
that regard, the question of the construction hours perhaps, and
I think everyone on the Board never intends -- and one of her
concerns is that perhaps there was indifference to her issues.
Certainly, no one on the Board or on the staff intends to be
rude to any of the participants in the hearing or indifferent.

Unfortunately, sonmetinmes our schedule is such
that perhaps the public perceives that their concerns are not
bei ng given the attention they would wish. But certainly, there
is no intent to treat anyone in that regard, and |I think it is
appropriate to convey that to Ms. Bakeir

CHAI RPERSON CROSS REI D I'm sorry. Is M.
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Bakeir here today? | think that on behalf of the BZA and for
the record that we -- the record we have today, | just wanted to
say that, unfortunately, this particular hearing -- what

happened was we had people who cane who were not famliar with
the proceedi ngs and did not understand the process and, as such

were not able to -- be able to interact as they would have
li ked.

As a result of that occurring, then procedurally
the way that the hearing was conducted, it appeared that perhaps
there was an insensitivity or some indifference.

I also noted that nyself, and | did --
mentioned that to Board nenmbers as well as staff, that we have
to be very careful in consideration of any case that we are
m ndful of the fact that these proceedi ngs and these regul ati ons
are sonewhat conplicated and somewhat difficult for the conmon

ayman to understand, if they have never gone through it before.

That may have been part of the problem that day.

W also had in the file a response to the applicant's notion

from M. G asgow in opposition to the notion, and he sets all

the legal argunents as to why we should not take up the notion
for reconsideration.

Cobviously, it is well laid out, because this is
what M. d asgow does, but in regard to the person who -- the
people who canme here and were not aware, this was a |arge
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project. There was no opposition. There were no parties, and
as such, it went forward.

I do think that perhaps it would have been good
if they did have party status so that they could have put on
record sonme of their concerns and issues. Nonet hel ess, given
the fact that we do understand that there was a problem in
regard to the proceedings, we feel that, in addition to our npst
heartfelt apology, we would like to perhaps proffer to Ms.
Bakeir sone type of relief that she could acquire in the
regul atory process as well as wthin the subm ssion, the
application did also give a hotline nunber for instances wherein
there would be a problemw th the construction.

I think that the applicant is anenable to nmeking
what ever proffer of apology or whatever -- |I'm sorry, not the
applicant apol ogi ze, but the applicant proffering to her sone
additional information as to what would be the best nmethods to
be able to mitigate any concerns that she nmay have, and | would
recommend that perhaps the applicant could contact her to allow
her to air her concerns and to address them accordingly.

In the meantine, we will make our best efforts to
forward a letter to M. Bakeir addressing her concerns and
assuring her that in no instance would this Board act in a
manner that would be inappropriate to any applicant who cones
before it, and that we are very proud of the fact that we
represent and serve all of the citizens of the District of
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Col unbi a.

MEMBER GRI FFI S: Madam Chair, | think those are
excel | ent i deas. I think the applicant in its subm ssion has,
as you stated, given us a hotline phone number. GCbviously, that
will be passed on to Ms. Bakeir.

I would suggest in our correspondence that also
you have indicated that it might be good that the applicant
correspond with Ms. Bakeir, and that would be giving the DCRA
conpliance inspector person a nunber so that she has sone sort
of contact outside of the hotline.

| also wanted to underscore what | think we have
been saying now three times in this room before, that there are
certain things under Title 11 zoning that this Zoning Board
takes, and that is what we are concerned wth. I would hope
that it is not read as insensitivity, that when we go astray
from those issues, we need to rein ourselves back in so that we
are directed to what we actually have control over.

I think your words are well said, that we need to
be able to educate and verbalize that fact, because we have |ong
days and lots of cases to get through. W do not have tine, nor
should we take tinme, to go off any sort of issues not covered in
Title 11. That would be ny final coment.

VI CE CHAlI RPERSON RENSHAW Madam Chair, | was
moved to |ook back in ny notes on this case because of Ms.
Bakeir's letter. What concerned ne and, of course, what
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concerns her was the -- are the hours of construction.

So | did have in ny notes at least, and 1've
asked the staff to pull the transcript, that we did talk about
the construction agreenment, and we asked if there was a
construction agreenent.

Madam Chair, you did go into this issue with the
parties, and we expressed sone -- At |east we had sone renarks
about the hours and the truck idling and the staging area and
the hotline and no construction workers parking on 13th Street.
At |east, those are in ny notes.

So we spent sonetine. The place for discussion
of a construction agreenment is really before the ANC when the
applicant goes before the ANC en route to the BZA. So we hope
that perhaps Ms. Bakeir -- in the letter that we intend to send,
we will have sonme suggestion for her to also go to the ANC and
perhaps there is additional dialogue that could be made through
the ANC with the applicant.

CHAI RPERSON CROSS REI Dt Thank you very nuch.
There is no action to be taken per se on this. Basically, for
public know edge and the record, and also to be followed up with
a letter to Ms. Bakeir as well as the recommendati on, hopefully,
that the applicant -- which | don't feel that that would be a
problem for themto also follow up with sone conmuni cation with
the applicant as well.

DI RECTOR KRESS: I was going to suggest perhaps
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your own words woul d speak --

CHAI RPERSON CROSS REI D: I'"'m sorry, wth M.
Bakei r.

DI RECTOR KRESS: I was going to say, your own
words speak best, and perhaps the best thing to do would be to
copy this transcript and send it to her as well.

We did not decide before we broke for |unch,
which is now only ten mnutes |ong, but we do have the mnutes
that you had postponed and you asked to remind you about
approval of the m nutes.

CHAlI RPERSON CROSS REID:  All right.

DI RECTOR KRESS: Do you want to take those up, or
do you want to have your whole ten-m nute |unch?

VI CE CHAI RPERSON RENSHAW  Ten-mi nute | unch.

CHAlI RPERSON CROSS REI Dt Do lunch first, then
take this when we conme back?

VI CE CHAI RPERSON RENSHAW  Yes.

DI RECTOR KRESS: And then take up the mnutes
after |unch?

CHAI RPERSON CROSS REID:  All right. W will then
recess for approximtely 20-30 m nutes.

DI RECTOR KRESS: I think you need nore than ten,
because you do have a little business to take care of as well.

CHAI RPERSON CROSS REI D: Thirty m nutes. We had
said that earlier, and then we wll reconvene in about 30
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m nutes, which will be approximately twenty mnutes of two.
Thank you very much.

(Whereupon, the foregoing matter went off the
record at 1:18 p.m and went back on the record at 2:58 p.m)

CHAI RPERSON CRGCSS REI Dt Just to note for the

record that this is the Sunrise case and, as | have been
involuntarily recused, | will now have to get up and |eave the
dai s.

CHAI RPERSON CROSS REI D Thank you, M. Renshaw.

COWMM SSI ONER HOOD: Madam Chair, |, too, will not
be participating in this case.

CHAlI RPERSON CROSS REID:  Ckay.

Dl RECTOR KRESS: And | do have the proxy of M.
Carol Mtten as the Zoni ng Commi ssioner on this case.

CHAI RPERSON CROSS REI D: Can you call the case,
M. Hart?

MR. HART: Yes. The case is appeal Nunber 116716
of Nebraska Avenue Nei ghbor hood Association, pursuant to 11 DCMVR
3105 and 3106, from the adm nistrative decision of the Zoning
Adm ni strator, Departnment of Consuner and Regul atory Affairs,in
the issuance of a building permit (No. B435464) issued on March
3, 2001, to Sunny and Louis Keyes, et al., to pernmt the
construction of a 102-unit handi capped assisted |iving apartnent
residence in an R2 and R5-D District at prenises 5111, 5113,
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5117, 5119, 5121, 5123, and 5125 Connecticut Avenue, N. W, and
5201, 5203 and 5205 Chevy Chase Parkway, N.W (Square 1989, Lots
49-57 and 161).

The appellant in this case is the Nebraska Avenue
Nei ghbor hood Association and Advisory Neighborhood Comm ssion
3G The appellee is the Zoning Admnistrator, and the
i ntervenor is the Sunrise Assisted Living, LLC

The Board heard the facts of the appeal and
i ndicated that a decision would be nade at its September Public
Meeting. The Board requested the foll ow ng:

A copy of the receipt given to Sunrise Assisted
Living identifying the date when the application fee was paid
and when the application was accepted for processing. To be
provi ded by Toye Bello with the Zoning Admi nistrator's office;

M. Toye Bello should review the projects plans
and respond to the question: Does the project, as represented
on the main roof plan, nmeet the zoning requirenents as related
to the setback requirenents of the el evator structure;

Next, a copy of the e-mail received from the
O fice of Planning indicating that the project should have been
referred to OP prior to issuance of the building pernit. Thi s
is to be provided by Page Chi apell a;

A copy of the correspondence sent to the
Department of Consuner and Regul atory Affairs requesting a copy
of the plat. To be provided by Page Chi apell a.
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The submission of all these materials -- The
subm ssion date was August 15th, response to subm ssions and
Proposed Fi ndi ngs of Fact, August 28th, for a decision today.

The case is before the Board, Madam Chair.

CHAlI RPERSON CROSS REI D Thank you, M. Hart.
Board members, as you recall, this was a rather involved case.
First of all, just let ne address the issue regarding the itens
requested by the Board.

A copy of the receipt given to Sunrise Assisted
Living identifying the date when the application fee was paid
and when the application was accepted for processing provided by
Toye Bell o: | received a copy of the receipt and the cancel ed
check and the copy of the check. Did all Board nenbers receive
it? So we do have that.

Then now the issue regarding Toye Bello's review
of the project's plans and response to the question does the
project, as represented on the main roof plan, neet the zoning
requirement -- I'l1 conme back to that.

The other one was a copy of the e-mail received
fromthe Ofice of Planning indicating that the project should
have been referred to OP prior to issuance of the building
permt. I did receive that. Did anyone not receive it? |
think it was fromElla MCarthy.

Then a copy of the correspondence sent to the
Department of Consuner and Regul atory Affairs requesting a copy
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of the plant to be provided by Page Chiapella. W have a
menor andum from Ms. Chiapella in regard to the fact that she is
contending that the plans were substantially different fromthe
ones submitted to the DCRA.

I think that the Board has decided that we wll
not accept the drawings with the letter dated 8/ 28, and it has
been renoved from the record. So that issue is now a noot
i ssue.

Any discussion o any of this? Now as to the
appeal itself, | open the floor now for discussion.

MEMBER GRI FFI'S: Just to start things off here, |
guess, |I'm wondering if it's the pleasure of the Chair to go
through very briefly the itens.

CHAI RPERSON CROSS REI D Wuld you me to do that
or do you want to do it just in the formof a notion?

MEMBER GRI FFI S: I think we're going to need a
bri ef di scussion perhaps on sone.

CHAI RPERSON CROSS  REI D Okay. The appeal
basically went to several issues in regard to the authority of
the Zoning Adm nistrator having correctly granted the permt.
Among those were things that pertain to the FAR, whether or not
the basenment was to be onmitted fromthe FAR cal cul ation, and the
third balcony omitted from the FAR cal cul ati on, whether or not
the eighth floor penthouse qualified for exenption, was there
insufficient rear yard setback, the issue as to the building
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hei ght being sufficient or how it was nmeasured, the issue as to
hei ght of the el evator penthouse, the roof structures not placed
in a single enclosure, |lack of appropriate parking and | oading
plans, loading plan not provided in accordance wth Section
2200. 2, inadequate access from |loading areas to the building,
conveni ence store inappropriately located in the building.

O her itenms were as to the use, that the proposed
devel opnent is not a matter of right use, and that the proposed
facility does not neet all applicable code and zoning
requi renents.

Then there were procedural and nonconpliance
irregularities, inaccurate and inconplete information filed on
the application, application invalid, envi ronnent i mpact
screening forminvalid.

Now those were sonme of the chief itens, and then
there were itens in regard to the roof structure plan not having
been reviewed by Ofice of Planning, and it was noted that this
referral was not nade in accordance with the regul ations.

Now there was also one of nonconpliance of roof
structures, the stair and elevator penthouse not set back as
required from exterior wall. Then we will add sone discussion
about these items, but for the nobst part except for the item
regarding the stair and elevator penthouse setback, we could
di scuss further each of these itens, particularly as it pertains
to the one set that we agree or do not agree should be denied or
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grant ed.

MEMBER GRI FFI S: And Madam Chair, | would nove
that we deny the appeal of the Nebraska Avenue Association and
ANC 3G on all counts except for the roof structure not reviewed
by OP. | would renpve that frommy notion, and | would ask for
a second for discussion.

CHAI RPERSON CRCSS REI D Second.

MEMBER GRI FFI S: I will take up a few things
qui ckly. First of all, | think the FAR issues regarding the
basenment, the third floor balcony, the eighth floor, | think,
were laid out fairly correctly -- or fairly clearly to us, and

believe that they have been substantiated as calculated

correctly.

CHAI RPERSON CROSS REI D: Insufficient rear yard
set back?

MEMBER GRIFFIS: [I'mtrying to find the easy ones
first. Then I'Il nove on.

I nsufficient rear yard set back: I ndeed,
obviously, this is a fairly irregular lot, and | think the

requi renment and the judgment of the ZA was correct and was
prescriptive in its nethod in applying the rear yard and side
yard requirements for the irregular |ot.

The building height: | believe that was also
very clearly established for us with the drawings and in the
statements, as it was neasured and to the height noted, which is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96

under the pernitted height.

Let me junp in, and then, | guess, if there is
further discussion on specific itens, we can take it up as
needed. | think there is some conmplication in ternms of the
stair/el evator/pent house setbacks as required under Section 411
of Title 11.

Let nme start by first saying that | think that
Section 411 is very problematic for many reasons, for many
bui | di ngs, both renovations and new construction in this city,
and | think that clarity of that section is overdue in many
respects. But getting to the essence of what | think that 411
is stating, it begins by saying that there is an architectura

control that is needed for rooftop structures.

That architectural control, | think, is -- or can
be illustrated as a visual control of the roof structures. That
being said, | think, in fact, M. Bello's letter outlines his

progress of thought in establishing these and, specifically, the
el evat or/ pent house, as an architectural enbellishnent.

I would concur with his thought process, in the
fact of the matter that an architectural enbellishment is
created in order to visually enhance or perhaps even visually
screen something at that |level and at that structure.

Therefore, | think that we can support the
finding of the Zoning Administrator in establishing these as
architectural enbellishments that satisfy the visual cover that
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is the intended purpose of Section 411

CHAI RPERSON CRCSS REID: | woul d agree.

DI RECTOR KRESS: May | respond to that on behalf
of Carol Mtten?

CHAI RPERSON CROSS REID:  Yes.

DI RECTOR KRESS: If | could, I would very quickly
read. Carol Mtten comes from an opposing view on this, and her
reasoni ng goes as follows:

"Toye Bello testified that the el evator penthouse
was not set back. In a supplenmental response, 8/15/01, Bello
indicated that the enclosure of the penthouse within a tower
el ement created a dual function for the structure, that of (1)
el evat or/ pent house and (2) architectural enbellishnment.

"Implicit in the zoning regulations is the
concept that, when two provisions appear to be in conflict, the
nore restrictive provision shall apply. In this case the ZA
applied the nore liberal standard, i.e., that the architectura
enmbel I i shment need not be set back, and thereby exceeded his
authority.

"The fact that there may be precedent cases
nmerely indicates that the ZA has exceeded his authority on nore
t han one occasion."

She qui ckly makes a second point which deals with
some questioning of Armandao Lorenco, and she goes on to state
that "if the el evator/penthouse did not conply with the setback
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then it could be considered an eighth floor space, because they
had some unused density. The total density of 80,874 square
feet is permtted, and the building, as designed, but wthout
i nclusion of the eighth floor space which would occupy 80, 262
squar e space.

"The ampunt of unused density is 612 square feet.

The appellant's neasurenent of the elevator/penthouse is 854
square feet. The property owner's neasurenent” -- and she tal ks
to a footnote and a letter of 8/28 -- "is 600 square feet. MW
effort to scale the neasurenent of the penthouse, elevator,
machi ne room and the adjacent utility room from the new draw ng
8/ 10/ 01 was nore than 700 square feet.

"My opinion is that, considering the penthouse as
an eighth floor space exceeds the maxinum permtted density,
al beit slightly. The small difference, however, would not be
within the ZA's two percent discretion under Section 207,
because deviations from Section 402, floor area ratio, are not
i ncluded.” Thank you.

CHAI RPERSON CROSS REI D Thank you. M. Levy,

did you want to comrent?

MEMBER LEVY: I would say that this issue, in
particular, is one that | have been struggling with the nost,
and | would agree with M. Giffis regarding difficulty in
meeting this requirenment, architectural design. | think that is

i nherent in the way that the | anguage is witten.
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So | don't know. As | sit here, | still struggle
with it, | guess. I don't think that it really -- | nean,it's
clearly not set back, and it's clearly a penthouse and,
therefore, you know, it's unacceptable in its current design.

It's also an architectural enbellishment, and |
would tend to agree with that, too. So | guess |'m struggling
with it. 1'mhoping that the discussion will help me make up ny
mnd on it, because |I'mhaving a hard time with it.

CHAlI RPERSON CROSS REI D I think that what
happens often in these situations is that you have the zoning
regul ati ons as they stand, and you have also the interpretation
of same. As we all know, the interpretation of the regul ations
are usually predicated upon who is reading it.

From a strict interpretation, you could surm se
that they would not be in conpliance under Section 411. But
then on the other hand, too, if you look at it from the
perspective of M. Bello, and being someone who reads these
quite frequently and using his judgnment based on |ooking at the
plans and looking at how the enbellishnent -- how the
architectural enbellishnent would be utilized, and since it was
such a negligible ambunt of difference, and discretion, then
perhaps -- my thought was that perhaps his feeling was it would
not be too farfetched to determine that it was not set back.

I just think that it could go either way. If we
interpret it fromthe strictest interpretation that it require -
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- ny understanding from Corp Counsel, it requires that this
particul ar issue alone, a special exception, which would then
kick it into the whole process which would hold up construction
for at |east two or three nonths.

So ny thought would be to concur with M. Giffis
as to the Bello matter.

MEMBER GRI FFI S: | think this goes to the heart
of the matter. We |look at Section 411.1, and roof structures,
which all this is under now. It begins with the intent of the
section to exercise a reasonabl e degree of architectural control
upon a roof.

If we look then at our specific circunstance,
we're looking to the architectural control of the roof
structure, neaning, bottomline, we don't want to see ugly stuff
on top of this roof. Here we have, in fact, a facade that is
carrying up, and it integrates into differing roof structures
and the penthouse.

I think the purpose of the zoning regulation is
met, and | think the logic by which M. Bello has interpreted
this as an architectural enbellishment as part of an enhanced
i ndi vi dual character of the roofline is appropriate.

CHAI RPERSON CROSS REI Dt Al right. VWl |, then
what we can do is basically maybe have two notions, one to deny
all the other aspects of the appeal save the issue as regards to
the el evator/penthouse, and vote on that separately.
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DI RECTOR KRESS: May | suggest, would you also
pull one thing out, because Carol Mtten also had a problemw th
the roof structure plan not being reviewed by OP. So if you
handl e all of the rest of them--

MEMBER GRI FFI'S: Maybe | could clarify. Actually,
ny motion was to deny all the aspects except for the roof
structure plan not reviewed by OP. So we have a notion and a
second on the floor that is dealing with all of it except for
t hat piece.

DI RECTOR KRESS: I would just say then | would
have to be forced to vote against that first motion, if that one
piece was -- if the elevator/penthouse setback was also
included. I'mjust telling you, if you broke that out as well,
you could have a larger vote in the sanme way.

CHAI RPERSON CROSS REI D So you're saying to
break out both of those things?

DI RECTOR KRESS: If you broke out both of those
and asked for deny, then Carol's vote would be to deny. |If you
have to put it in, then it would have to be to grant.

CHAI RPERSON CROSS REID:  Okay. | have no problem
with taking those two out and taking a vote, and then -- Do we
have to take another vote as to the notion to grant? OCkay. All
right, then we have --

DI RECTOR KRESS: He is correct. You do have a
notion on the floor, and |I'm confusing things for you.
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CHAlI RPERSON CRCOSS REID:  Well, a notion to deny -

MEMBER GRI FFI'S: As courtesy to the Chair, | wll
anmend nmy nmotion to deny all aspects, as outlined by the Chair,
except for the review -- the structure plan not reviewed by OP
and the stair and el evator/penthouse setback requirenents.

CHAI RPERSON CROSS REID: Okay. | think that it's
better to include everything in the appeal, just in case
i nadvertently you may have left out a part, except for those
two, rather than as saying as outlined by the Chair, everything
in the appeal except for -- Yes.

Al'l right, all in favor?

DI RECTOR KRESS: And for Carol Mtten, in the
affirmative as well. Wuld you record the votes, Paul?

MR. HART: Motion made by M. Giffis, seconded
by Ms. Reid, to deny the appeal on all accounts except for the
roof structure not dealt with by OP and the stair and setback
requi renment.

DI RECTOR KRESS: Stair and el evator/penthouse
set back requirenents.

CHAI RPERSON CROSS REI D: Ckay. Ms. Kress, it's
not necessary to nmake another npotion, because isn't it, if you
didn't deny, then it's understood that the other two were
granted, or are we going --

DI RECTOR KRESS: You haven't legally dealt with
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the other two issues in any way yet.

CHAI RPERSON CROSS REI D: That's right. W need

to vote on that, because we were not all in agreenent with that.
M. Levy, are you prepared now?

MEMBER LEVY: Is there some discussion on the
other matter that Carol had a concern about?

DI RECTOR KRESS; | never spoke for Carol Mtten
on the roof structure plan not being reviewed by OP. | don't
know i f you need ne to. Let me just quickly read what she says,
to have it in the record, since this is one of the ones that she
had a problem with:

"The referral required by Section 411.10 was not
made. The fact that OP had access to the full set of plans
during the environnental review process does not elimnate the
ZA's affirmative obligation to nake the specific referral.

"Also, no assunption should be made that the

staff nmenber from OP assigned to perform the environnental

revi ew has zoni ng expertise.” That's her point.

CHAI RPERSON CROSS REI D: I think that didn't we
just say that we were just -- there was a notation -- | mean,
there's no action -- I'msorry, there is no action to be taken

for that one, as far as the roof structure plan not being
revi ewed by OP?

DI RECTOR KRESS: I believe you have to decide
whether, if you agree that OP was not -- this was not referred
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to OP, you need to nmake the decision whether this is a basis to
grant this appeal or not.

CHAI RPERSON CROSS REI D: To grant the appeal on
t hat point.

DI RECTOR KRESS: On that ground.

CHAI RPERSON CROSS REI D So we are going to deny
in part and grant in part.

MEMBER GRI FFI S: I think there was sonme logic
when reviewing 411.10 that the statement of the fact, and as
outlined, the Zoning Admnistrator did not refer over to the
Planning O fice the roof plan was that it's now nmore of a
finding of fact for us in this case --

CHAI RPERSON CROSS REI D It's a finding of fact.
Ri ght .

MEMBER GRI FFI S: -- rather than one that is
notivated for us to grant or deny.

CHAI RPERSON CROSS REI D | agree. I think that
that was when we had said that there would be no action taken on
that, but it would be contained within the findings of fact when
the order was written up.

MR NYARKU: Yes. I think what M. Kress was
sayi ng: If you find that the application was not referred to
OP, does that failure alone warrant a grant of the appeal or do
you see that nore as -- It affects the weight you give DCRA's
testi nony. I think they neglected to refer to OP. Their
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testimony mght have been a little different if they had
feedback from OP when they should have gotten it.

Do you want to grant the appeal solely on the
basis -- Does it really matter to you that nuch that OP never
got the referral from DCRA? That's the issue.

CHAI RPERSON CROSS REI D: My understanding was
that that could be dealt with, with the finding of facts. Are
you sayi ng now - -

MR. NYARKU: |'msaying it sounds like you are --
I mean, a finding of the Board was that the application was not
referred by DCRA to the Ofice of Planning. The question nowis
what do you want to do with that information? Do you think that
is grounds to grant an appeal and stop the project just because
it was not referred to the O fice of Planning?

CHAI RPERSON CROSS REI D Did you say grant the
appeal and stop the project?

MR. NYARKU:. That's, | think, the decision before
the Board. G ven that the application was not referred, what do
you want to do about it?

CHAI RPERSON CROSS REI D I think that, if that is
the case, then what we should do is to --

MR.  NYARKU: Madam Chair, if | my, you could
think of it in terms of, yes, it was an error, but was it a
harm ess error? Did it affect DCRA's review of the application,
or do you think OP would have given DCRA sone input that would
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CHAlI RPERSON CROSS REID:  \What do you think?

MEMBER GRIFFIS: | think that's appropriate.
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CHAI RPERSON CROSS REID:  Which way do you think -

- As to what? From an architectural point of view, isn't that

significant? M. Levy?

MEMBER LEVY: I don't see, given the other

i nformati on before us, that it's that significant, no.

MEMBER GRI FFI'S: | woul d agree.

CHAI RPERSON CROSS REI D Al right. Then a

notion to deny on that particular issue as well?
MEMBER GRI FFI S: Yes, | think that would
appropriate. | would nove that we deny the appeal based on

roof structure plan not reviewed by OP.

DI RECTOR KRESS: I would -- In speaking
Carol, | feel that a denial is probably -- or a grant
probably not an appropriate vote here. I nmean, basically,

was not referred, and | believe in speaking to what |'ve j
heard, that you all agree that it was not reviewed by OP,

that is required by this Section.

be

t he

for

is

it

ust

and

So | think there needs to be a different kind of

an action taken. I'm hearing you discuss the fact that you
don't think it's significant enough and, in fact, | know of no
case where it's been -- that is a reason to grant an appeal, but
| certainly don't think it -- In good faith, certainly on behalf
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of Carol, could not vote to deny on that basis. But what ever
you feel you need to do.

CHAI RPERSON CROSS REI D: Al right. The nmotion
was to deny. Was there a second?

MEMBER LEVY: | guess -- | nean, is there another
type of a mpotion that would be nore appropriate, if it's not to
deny or to --

MEMBER GRIFFI'S: M understanding is we |eave it
al one or we act on it.

MEMBER LEVY: Can you help us at all with this?

MR.  NYARKU: If that was a grounds for an appeal
as opposed -- Then, yes, | think you need to act on it.

MEMBER LEVY: In that case, I1'll second the
nmoti on.

CHAI RPERSON CROSS REID: Al in favor?

DI RECTOR KRESS: Opposed. Let us record the
record.

MR. HART: Staff would record the vote as notion
to deny the appeal based on roof structure not being reviewed by
OP. Mdtion made by M. Giffis, seconded by M. Levy. The vote
reads as three to one, Ms. Mtten's proxy against it.

CHAI RPERSON CROSS REI D: Al right. Then the
| ast one that we have to deal with is as it pertains to the
el evat or/ pent house setback. The response of M. Bello was that
-- in a supplemental response Bello indicates that enclosure of
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the penthouse within a tower element created a dual function for
the structure and that (1) el evat or/ penthouse and (2)

architectural enbellishnment

- | nmean elevator/penthouse and
architectural enbellishnent, and he says inplicit in the zoning
regulations -- Oh, no. This is what she is saying, Ms. Mtten,
that it's two provisions appearing to be in conflict and,
whereas restrictive provisions shall apply if, in fact, this is
t he case.

Now not to belabor this too much, | guess it's a

matter of whether or not we feel that this should be granted or

deni ed.

MEMBER GRIFFI'S: Correct. Also one clarification
I would also make: There was some notation. There was
addi ti onal sections in our current case file, and | wanted to
make sure that it was on record that we were not, in fact,

del i berating on the new sections that were given but rather the
original sections that were done in the case before us in which
I think that supports strongly the duality of function of the
mechani cal units, penthouse, etcetera, or nechanical units and
equi pment within an architectural enbellishment, as if they
share the wall

CHAlI RPERSON CROSS REID:  Okay. |Is that a notion?

MEMBER GRI FFI S: Oh, vyes. I would nove to deny

appeal regarding the stair and el evator penthouse setbacks and
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| ocations adjacent to exterior walls.

CHAlI RPERSON CROSS REI D: I second it. Al in
favor?

DI RECTOR KRESS: (Opposed for Ms. Mtten

MR HART: Staff would record the vote as three
to one, M. Giffis making the notion, M. Reid seconding, to
deny the appeal on --

CHAI RPERSON CROSS REI D Ms. Renshaw, please
return.

DI RECTOR KRESS: Before you <close off the
nor ni ng, could we quickly look at the minutes?

CHAI RPERSON CROSS REID:  Yes.

DI RECTOR KRESS; C ose for the morning at 3: 35.

MR. HART: Are you ready, Madam Chair? We can

nove through this real quickly.

First, let nme make a correction on the mnutes
you have in front of you -- before you. The first three sets of
m nutes are duplications. They have already been before the

Boar d.

The first set of minutes we want to look at is
the minutes for July 31st public hearing. The nenbers involved
in that set of minutes were Ms. Reid, Ms. Renshaw, M. Giffis,
M. Levy, and M. Peter Muy.

CHAI RPERSON CROSS REI D Do you have a proxy for
May ?
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CHAI RPERSON CROSS REI Dt I think we have enough.

I woul d nove approval.

for August 3,

were Ms. Reid,

MEMBER LEVY: Second.

CHAI RPERSON CROSS REID: Al in favor?

MR. HART: Thank you. The second set of mnutes
2001 Public Hearing. The Board nenbers involved
M. Giffis, M. Levy and Ms. Carol Mtten.

CHAI RPERSON CROSS REI D Okay. Did you vote?

Al in favor?

VI CE CHAI RPERSON RENSHAW  For August .

CHAI RPERSON CROSS REI D: No, no, no, July 31st.
Okay, all in favor?

August 31st.

MR. HART: August 3rd.

CHAI RPERSON CROSS REI D: No, | thought you said

VI CE CHAI RPERSON RENSHAW No, he was on August

3rd now.

MR. HART: August 3rd.

CHAI RPERSON CROSS REID:  Wait. Did you -- Are we
throwi ng out August 31st? | nean, |'msorry, July 31st?

MR. HART: Yes, ma'am We just finished.

CHAlI RPERSON CROSS REI Dt Okay, Ms. Renshaw, did
you vote?

(202) 234-4433

VI CE CHAI RPERSON RENSHAW For the 31st, voted
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MR. HART: I'"'m not follow ng you. What you just
voted on was July 31st, and you're saying you were --

VI CE CHAI RPERSON RENSHAW | was here.

MR. HART: You were here. Yes, | did say so. I
cal l ed your nane.

Okay, now we are dealing with August 3rd: V5.
Reid, M. Giffis, M. Levy, and Ms. Mtten.

MEMBER LEVY: I nove that we approve the mnutes
from August 3, 2001.

MEMBER GRI FFI S:  Second.

CHAI RPERSON CRCSS REID: Al in favor?

MR,  HART: The next set of minutes was an
Executive Meeting with the sane nmenbers, Ms. Reid, M. Giffis,
M. Levy, and Ms. Mtten.

CHAI RPERSON CROSS REID: Move approval .

MEMBER LEVY: Second.

CHAI RPERSON CRCSS REID: Al in favor?

MR. HART: The final set of ninutes for August
21st, which was an Executive Meeting, Ms. Reid, M. Giffis, M.
Levy and Ms. Mtten.

CHAI RPERSON CROSS REID: Move approval .

MR LEVY: Second.

CHAI RPERSON CRCSS REID: Al in favor?

MR. HART: Thank you, Madam Chair. That's the
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CHAI RPERSON CROSS REID: Now what about the ot her
-- the duplicates, the July 3, July 10 and July 17?

MR. HART: Yes. | said, they were --

CHAlI RPERSON CROSS REI D W already voted on
t henf

MR. HART: -- incorrectly before you. These are
voted on at our last neeting, the July 31st nmeeting. They were
before the Board.

CHAI RPERSON CROSS REI D: Thank vyou. That's it
for the norning?

DI RECTOR KRESS: Yes. You may wish to close the
nOr ni ng Now.

CHAI RPERSON CRCSS REI Dt W will now close the
norni ng nmeeting. W do apologize for this delay. This has been
an unusually |ong day. W move now to the opening of the
afternoon session.

(Whereupon, the Public Meeting went off the

record at 3:35 p.m)
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