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 P-R-O-C-E-E-D-I-N-G-S 1 

 (10:02 a.m.) 2 

  CHAIRPERSON CROSS REID:  Good morning.  The 3 

September 4th meeting of the Board of Zoning Adjustment will now 4 

come to order. 5 

  Pardon our delay this morning.  We did have quite 6 

a few issues for a very ambitious schedule today, coming after a 7 

holiday.  So we ask your indulgence.  Thank you. 8 

  Mr. Hart or Ms. Pruitt? 9 

  MR. HART:  Good morning, Madam Chair.  Do you 10 

want to start with the minutes? 11 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, I would 12 

like to recommend that we defer the seven Public and Executive 13 

meeting minutes until the end of our session. 14 

  CHAIRPERSON CROSS REID:  Okay.   15 

  DIRECTOR KRESS:  Okay.  With that, we will 16 

proceed with the cases to be decided. 17 

  CHAIRPERSON CROSS REID:  All right.  Then by 18 

consensus, Board members, we are all in agreement?  Okay, thank 19 

you.  Just remind us at the end of this rather lengthy meeting. 20 

  DIRECTOR KRESS:  That is why is easier to take 21 

care of it in the beginning. 22 

  MR. HART:  Okay.  Cases to be decided this 23 

morning, Madam Chair.  The first case is Application 16711 of 24 

the Epps Retail Shop. 25 
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  The above-cited application was filed on February 1 

26, 2001, without the submission of required documentation, 2 

including the property owner's authorization, Zoning 3 

Administrator's referral letter or Self-Certification Form, 4 

photographs, list of property owners within 200 feet, surveyors 5 

plat and statement of existing and intended use.  The 6 

application involves a request to operate a retail store in an 7 

R-5-A District.  8 

  Staff has tried, to no avail, through several 9 

phone calls, including calls made on 4/26/01 and 8/2/01, to 10 

ascertain from the applicant and his wife their intention with 11 

regards to pursuing the case.  Given the time that has lapsed 12 

since the filing of this case and the Applicant's inaction with 13 

regard to filing deficiencies, it is recommended that the Board 14 

dismiss this application. 15 

  The case is before you, Madam Chair. 16 

  CHAIRPERSON CROSS REID:  All right.  Mr. Hart, I 17 

think that there are three such cases before us.  Would you 18 

please pull all three of them, and we can basically vote on them 19 

en masse. 20 

  MR. HART:  Certainly. 21 

  CHAIRPERSON CROSS REID:  Thank you. 22 

  MR. HART:  The next case is Application 16339 of 23 

Jerome Lindsey, on behalf of Kaleb LLC, pursuant to 11 DCMR 24 

3108.1, as amended, for a special exception under Section 205 to 25 
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establish an office and after care/child development center for 1 

children ages 10 months to 10 years and two staff in the 2 

basement through the second floor of an existing structure in an 3 

R-2 District at premises 801 Rittenhouse Street, N.W.  That is 4 

Square 2980, Lot 24.) 5 

  In a letter dated July 1, 1998, the Applicant 6 

filed for a motion to waive the applicable rule to allow for a 7 

late filing and a motion for a rehearing.  The Applicant has not 8 

responded to two letters, March 23, 2000 and February 21, 2001, 9 

requesting additional information concerning the above 10 

referenced motion.  Staff has also been unsuccessful in several 11 

attempts to contact the Applicant by phone. 12 

  In the letter to the Applicant dated February 21, 13 

2001, Staff requested a responses in writing by March 14, 2001, 14 

indicating whether the Applicant intended to proceed with the 15 

motion.  Staff further indicated that, if there was no response 16 

by the indicated date, that the motion would be submitted to the 17 

Board at its April 3, 2001, meeting with the recommendation that 18 

the request be dismissed. 19 

  The Applicant has made no attempt to contact the 20 

Office of Zoning.  Therefore, Staff recommends that this motion 21 

be Dismissed. 22 

  The third case is Application No. 16297 of Eddie 23 

Becker and Phillip J. Gedring, Jr., pursuant to 11 DCMR 3103.2, 24 

for a variance to allow an addition to an existing nonconforming 25 
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structure that exceeds the lot occupancy allowance Section 1 

2001.3(a); and a variance from the floor area ration 2 

requirement, Subsection 402.4, for a fourth floor addition to a 3 

single family structure in an R-5-B District at premises 1844 4 

Mintwood Place, NW.  That is Square 2550, Lot 176. 5 

  This application was filed on September 22, 1997, 6 

for a Hearing Date on January 7, 1998.  It was continued from 7 

January 7, 1998, to allow the Applicant time to review other 8 

options.  In a letter dated July 30, 1998, Staff outlined 9 

options available to the Applicant and requested that he inform 10 

the Office of Zoning if he intended to proceed. 11 

  In a letter dated August 23, 2000, Staff again 12 

requested information from the Applicant on the status of his 13 

application.  In a response dated September 12, 2000, the 14 

Applicant requested a delay of a couple of months. 15 

  In a letter dated December 13, 2001, the Office 16 

of Zoning informed the Applicant that a response on the status 17 

of his application should be submitted to OZ by January 9, 2001; 18 

failure to do so would result in Staff's submitting the 19 

application to the Board with the recommendation that the case 20 

be dismissed. 21 

  There has been no response from the Applicant.  22 

The case is now before the Board with Staff's recommendation 23 

that it be dismissed. 24 

  That is the third case, Madam Chair, with all 25 
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three of them requesting -- or recommending that the Board 1 

dismiss these cases. 2 

  CHAIRPERSON CROSS REID:  Thank you very much, Mr. 3 

Hart.  Board members? 4 

  COMMISSIONER HOOD:  Madam Chair, I make a motion 5 

that we take the recommendations of staff on Application 16711, 6 

Application 16339, Application 16297, because of the lack of 7 

response by the Applicant, I move that we dismiss.   8 

  VICE CHAIRPERSON RENSHAW:  Second. 9 

  CHAIRPERSON CROSS REID:  Okay, all in favor? 10 

  MR. HOOD:  Staff would record the vote to dismiss 11 

the aforementioned three cases of Mr. Hood making the motion and 12 

Ms. Renshaw seconding the motion. 13 

  The next case is withdrawn, and I will read the 14 

case and note that it has been requested that it be withdrawn. 15 

  This is Application 16570 of Bertha 16 

Tucker/Tucker's Day Care Center, pursuant to 11 DCMR 3104.1, for 17 

a special exception under Section 205 to increase the number of 18 

children in an existing child development center for a total of 19 

65 students, six infants and 69 children, ages 2 through 12 20 

years of age and 8 staff persons in an R-5-A District at 21 

premises 3215 11th Place, S.E. (Square 5944, Lot 800). 22 

  The staff has contacted the Department of Health 23 

and determined that the Applicant is currently in compliance 24 

with conditions that needed to be corrected.  The Applicant no 25 
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longer needs to appear before the Board and is requesting that 1 

the Application be withdrawn.  This case is before the Board. 2 

  DIRECTOR KRESS:  No, it's not.  It's just 3 

withdrawn.  That's all. 4 

  CHAIRPERSON CROSS REID:  That is basically an 5 

FYI, Mr. Hart? 6 

  MR. HART:  Yes. 7 

  CHAIRPERSON CROSS REID:  Just to announce to the 8 

Board members and the public that that Application has been 9 

withdrawn. 10 

  DIRECTOR KRESS:  And the reason it is -- 11 

  CHAIRPERSON CROSS REID:  And there is no further 12 

action necessary. 13 

  DIRECTOR KRESS:  -- that there is no action 14 

necessary.  The reason it is on the agenda -- normally, we just 15 

handle those things -- is because it was specifically set to be 16 

heard -- I mean to be decided this date, September 4th.  That is 17 

why we wanted to bring it formally for your information. 18 

  CHAIRPERSON CROSS REID:  Thank you.  Any 19 

comments, Board members?  All right. 20 

  MR. HART:  The next is Application No. 16553 of 21 

George Washington University, the campus plan, pursuant to 11 22 

DCMR 3104.2, for a special exception for the review and approval 23 

of the University Foggy Bottom Campus Plan - Years 2000-2010. 24 

  This is now before you, Madam Chair.  Now in your 25 
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package you received a correction order, and the correction was 1 

indicated on your draft correction order, and this has been 2 

submitted to you, and we need a reaction from the Board. 3 

  CHAIRPERSON CROSS REID:  Basically, as I 4 

understand it, Mr. Hart, it is a matter of correcting a mistake 5 

that -- to say that there were two properties -- that there were 6 

two properties erroneously stated in the order, and basically 7 

the correction order takes care of that. 8 

  So what we need to do is just a motion to approve 9 

the correction order? 10 

  MR. HART:  To correct it, yes. 11 

  CHAIRPERSON CROSS REID:  I so move. 12 

  VICE CHAIRPERSON RENSHAW:  Second. 13 

  CHAIRPERSON CROSS REID:  All in favor?   14 

  MR. HART:  On a motion made by Ms. Sheila Cross 15 

Reid and seconded by Ms. Renshaw, the correction was approved. 16 

  DIRECTOR KRESS:  I would like to also add for the 17 

record, those voting today are Sheila Cross Reid, Anne Renshaw, 18 

and Carol Mitten who has voted by proxy, to approve this 19 

corrected order. 20 

  MR. HART:  The next case is Application No. 16729 21 

of Wayne Place Senior LP Co., pursuant to 11 DCMR 3104.1, for a 22 

special exception to allow a new senior living apartment complex 23 

under subsection 353.1 and pursuant to subsection 3102.3 for 24 

variances from the floor area ration requirements under section 25 
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402, lot occupancy requirement under section 403, and story 1 

limitation requirements under section 400 in an -- 2 

  CHAIRPERSON CROSS REID:  Excuse me, Mr. Hart.  3 

Where are you?  I'm sorry, there is a little confusion here.   4 

  DIRECTOR KRESS:  He accidentally skipped a page. 5 

 Excuse me.  We are on Appeal No. 16701. 6 

  CHAIRPERSON CROSS REID:  We were all over here 7 

shuffling and trying to figure out what's happening.  Thank you. 8 

  MR. HART:  My apologies, Madam Chair.  Please 9 

strike that. 10 

  DIRECTOR KRESS:  We will be back there shortly. 11 

  MR. HART:  Shortly, yes.  The case before the 12 

Board is Appeal No. 16701 of Foggy Bottom and West End Advisory 13 

Neighborhood Commission 2A, pursuant to 11 DCMR 3100 and 3101, 14 

from the administrative decision of the Zoning Administrator, 15 

Zoning Review Branch, Department of Consumer and Regulatory 16 

Affairs, in the issuance of a building permit (No. B434036) that 17 

was issued on December 28, 2000, to The George Washington 18 

University to permit the construction of an 8-story multi-use 19 

building of academic, residential and offices in a C-3-C 20 

District at premises 1957 F Street, N.W. (Square 122, Lot 835). 21 

  The hearing was continued from the April 10, 22 

2001, public hearing session. 23 

  At its May 1 Public Hearing, the Board completed 24 

hearing the facts of the case and determined that a decision 25 
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would be made on June 5, 2001. 1 

  At the June 5, 2001, Public Meeting the Board 2 

ordered that the appeal is granted in part as to the Zoning 3 

Administrator's lack of authority to approve the elimination of 4 

a garage entrance, the elimination of the balconies, the change 5 

in the exterior materials, and the change in use of the PUD; and 6 

denied in part as to the requirement for prior ANC notification 7 

of the building permit application, timeliness of the building 8 

permit application and construction start, and compliance with 9 

the Environmental Policy Act.  Pursuant to D.C. Code Section 5-10 

424(g)(4), the Zoning Administrator's decision to approve 11 

Building Permit B434036 is reversed. 12 

  On July 20, 2001, The George Washington 13 

University filed a "Motion for Reconsideration and to Reopen the 14 

Record" on BZA Appeal No. 16701.  In a letter dated July 23, 15 

2001, the West End Citizens Association responded to The George 16 

Washington University motion. 17 

  A Motion for Stay was approved from August 3, 18 

2001 to August 21, 2001, and then from August 21 until the 19 

Zoning Commission decides on the PUD Modification. 20 

  A motion for reconsideration or rehearing was 21 

postponed from July 31 until this meeting -- July 31 until 22 

September 4.  The motion is now before the Board. 23 

  CHAIRPERSON CROSS REID:  As you remember, the 24 

matter of the Motion for Reconsideration and to reopen the 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 14 

record was continued until today.  In the interim, on the 21st 1 

of August, we did have a Motion to Stay until the -- for the 2 

Zoning Commission to hear arguments on August 21st. 3 

  As a result of that, we now come to a juncture 4 

where we have before us the Motion for the Reconsideration and 5 

to Reopen the Record, one, and the Motion for the Stay. 6 

  Now the Motion for the Stay was approved until 7 

the Zoning Commission decides on the PUD Modification.  So, 8 

therefore, the Motion for the Reconsideration and to Reopen the 9 

Record will be held in abeyance under the same terms as the 10 

Stay. 11 

  Any questions about that, any further discussion? 12 

 Okay, then the motion on the floor at this time is to hold the 13 

motion for reconsideration and to reopen the record in abeyance 14 

until after the Zoning Commission decides on the PUD 15 

Modification and to grant the stay until that time as well. 16 

  DIRECTOR KRESS:  The Stay is already granted.  It 17 

was just the terms of the Stay.  The Stay is finalized now until 18 

the Zoning Commission makes its determination. 19 

  CHAIRPERSON CROSS REID:  Okay, and the terms of 20 

the Stay. 21 

  DIRECTOR KRESS:  The terms of the Stay would be 22 

helpful in the motion. 23 

  CHAIRPERSON CROSS REID:  Is there a second? 24 

  MEMBER LEVY:  I'll second. 25 
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  CHAIRPERSON CROSS REID:  All in favor?   1 

  VICE CHAIRPERSON RENSHAW:  Against. 2 

  CHAIRPERSON CROSS REID:  You are against-- 3 

  VICE CHAIRPERSON RENSHAW:  Holding the Stay in 4 

abeyance.  That's what we are voting on. 5 

  CHAIRPERSON CROSS REID:  Wait a minute. 6 

  DIRECTOR KRESS:  Just a second.  We need to 7 

record the vote here. 8 

  MR. HART:  Recording the vote, Madam Chair-- 9 

  CHAIRPERSON CROSS REID:  Just one second, Mr. 10 

Hart.  Let me get a clarification.  The motion for the Stay has 11 

already been voted on.  Correct? 12 

  DIRECTOR KRESS:  Correct.  It is finalized, and 13 

the order -- 14 

  CHAIRPERSON CROSS REID:  Well, wait a minute, Ms. 15 

Kress.  Then does Ms. Renshaw vote on that one, if it is already 16 

-- 17 

  DIRECTOR KRESS:  The motion -- No. 18 

  CHAIRPERSON CROSS REID:  Maybe we should do two 19 

different motions. 20 

  DIRECTOR KRESS:  There is only one motion,  the 21 

Motion for Reconsideration or Rehearing, which was postponed 22 

from July 31st to September 4th.  That is all that is before you 23 

today. 24 

  The motion was to hold in abeyance the Motion for 25 
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Reconsideration or Rehearing until the time that the Zoning 1 

Commission decides the PUD Modification under the same terms as 2 

the Stay. 3 

  CHAIRPERSON CROSS REID:  All right.  But the 4 

point I am making is the terms of the Stay goes to the motion 5 

that was made regarding the Stay until the Zoning Commission 6 

hears the case for the PUD Modification.  Ms. Renshaw was not a 7 

part of that. 8 

  DIRECTOR KRESS:  But you are you just staying the 9 

terms of the Stay. 10 

  CHAIRPERSON CROSS REID:  I just wanted to make 11 

sure that that's all right? 12 

  DIRECTOR KRESS:  Certainly.   13 

  VICE CHAIRPERSON RENSHAW:  Just to clarify, Ms. 14 

Kress, that as I was out of the city during August when these 15 

matters were taken up, I can still vote today?  Is that all 16 

right? 17 

  DIRECTOR KRESS:  I would believe so.  Could we 18 

check with Corporation Counsel? 19 

  MS. SANSONE:  Yes, Madam Chair.  I believe the 20 

staff provided Ms. Renshaw with the transcripts and all the 21 

materials that were filed. 22 

  VICE CHAIRPERSON RENSHAW:  And I read through it. 23 

  CHAIRPERSON CROSS REID:  All right.  Then let me 24 

just take the vote again.  All in favor?  Opposed?   25 
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  DIRECTOR KRESS:  And who made the motion, Madam 1 

Chair, and the second? 2 

  CHAIRPERSON CROSS REID:  I made the motion.  Mr. 3 

Griffis seconded. 4 

  MEMBER LEVY:  Mr. Levy. 5 

  CHAIRPERSON CROSS REID:  Mr. Levy seconded. 6 

  MR. HART:  And Ms. Renshaw? 7 

  VICE CHAIRPERSON RENSHAW:  I voted for. 8 

  DIRECTOR KRESS:  Oh, okay. 9 

  MR. HART:  Okay.  The motion to hold in abeyance 10 

the reconsideration/rehearing was -- The motion was made by Mrs. 11 

Reid, seconded by Mr. Levy, and Ms. Renshaw -- 12 

  DIRECTOR KRESS:  And I would also say I would 13 

just note for the record that I have a proxy from Carol Mitten. 14 

 So that would make the vote 5-0-0.  Yes, I have a proxy from 15 

Ms. Mitten. 16 

  I might suggest that The Georgetown University -- 17 

I don't know if Commissioner Franklin is ready yet.  Could we 18 

perhaps move on to the next case until they have completed the 19 

work they were doing, Madam Chair? 20 

  CHAIRPERSON CROSS REID:  Yes, certainly, Ms. 21 

Kress.  But before going there, I just wanted to state that I 22 

was very -- it was very positive to see that there was some 23 

movement in regard to reconciliation and trying to negotiate an 24 

agreement in regard to this case, and I hope that in the interim 25 
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between now and the time that the Zoning commission takes up the 1 

PUD Modification that there is further movement along those 2 

lines.  I think that is very positive for the community as well 3 

as for the city.  Thank you. 4 

  VICE CHAIRPERSON RENSHAW:  Could I just ask at 5 

this time if there has been any response from the ANC? 6 

  CHAIRPERSON CROSS REID:  Further response? 7 

  VICE CHAIRPERSON RENSHAW:  Further response from 8 

the ANC? 9 

  DIRECTOR KRESS:  I'm sorry.  The only thing I 10 

know for sure has come into the record -- There were questions 11 

that were due regarding the -- I'm sorry, we're talking the 12 

campus plan.  I was just speaking with one of our other staff to 13 

check on Georgetown. 14 

  We have received the responses, I am told, to the 15 

questions late Friday that were asked as a part of the Board's 16 

remand.  to my knowledge, we have not received anything from the 17 

ANC, but the deadline was last Friday.  So we haven't -- With 18 

the agenda today, we haven't really focused on the information 19 

that's currently been filed. 20 

  VICE CHAIRPERSON RENSHAW:  Thank you. 21 

  CHAIRPERSON CROSS REID:  All right, Ms. Kress, 22 

you were suggesting that we table the next case. 23 

  DIRECTOR KRESS:  I was just asking our staff to 24 

double-check and see where Commission Franklin was, but I don't 25 
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think he is ready yet. 1 

  CHAIRPERSON CROSS REID:  All right, that's no 2 

problem.  We can move on to the next two items on the agenda 3 

while they are checking. 4 

  DIRECTOR KRESS:  Thank you. 5 

  MR. HART:  The next item on the agenda -- 6 

  DIRECTOR KRESS:  Madam Chair, we are thinking of 7 

reading both of these together, since we are asking for an 8 

exception. 9 

  CHAIRPERSON CROSS REID:  Yes.  Both of them are 10 

basically the same issue.  So we can take them both at the same 11 

time.  Would Board members have any objection?  Okay. 12 

  MR. HART:  The next two cases are requests from 13 

the Board to send these applications out for exceptions. 14 

  The first case is Application No. 16260 of David 15 

M. Furchgott & Fetneh A. Fleishmann, pursuant to 11 DCMR 3103.2, 16 

for a variance from Subsection 2001.3(a), for the enlargement of 17 

a dormer in a R-1-B District at 3223 Klingle Road, N.W.  That is 18 

Lot 0016, Square 2098. 19 

  Submitted to the Board is a draft order denying 20 

an application for a variance in order to expand a non-21 

conforming structure.  The decision to deny the application was 22 

made on January 7, 1998. 23 

  The next case is Appeal No. 16404 of the Capitol 24 

Hill Restoration Society, pursuant to 11 DCMR 3105 and 3106, 25 
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from the administrative determination of Gladys Hicks, Acting 1 

Zoning Administrator, Zoning Division, Building and Land 2 

Regulation Administration, Department of Consumer and Regulatory 3 

Affairs, made on February 5, 1998, approving the issuance of 4 

Home Occupation Permit No. 98-0271 to Jack Milton Fields, the 5 

contract purchaser of the property located in a CAP/R-4 District 6 

at premises 434 New Jersey Avenue, S.E.  That is Square 694, Lot 7 

811. 8 

  DIRECTOR KRESS:  Both these cases are before you, 9 

Madam Chair, for the special exception process.  There are not 10 

sufficient Board members still present that heard these cases 11 

and made the initial decisions.  So staff is recommending that 12 

we use an exceptions process so that these draft orders are sent 13 

to all the parties for comment to be returned to the Board by 14 

September 17 for then hearing and decision on the morning of 15 

September 20th.  That is the staff's recommendation. 16 

  CHAIRPERSON CROSS REID:  I think that that would 17 

be in order.  Board members, is there any comment? 18 

  COMMISSIONER HOOD;  Madam Chair, I just have a 19 

clarification.  I need to understand.  For the Appeal No. 16404, 20 

the statement is staying that there were not enough Board 21 

members present.  When I read what I have here in front of me, 22 

it said Board members Sheila Cross Reid, Anthony Hood and Anne 23 

Renshaw were present for the entire case. 24 

  So I just wanted clarification on that statement. 25 
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  DIRECTOR KRESS: I  would like to clarify that by 1 

saying the vote was 2-1.  The actual vote was carried 3-1, but 2 

since the other affirmative vote is no longer a member, that 3 

would leave the vote 2-1. 4 

  COMMISSIONER HOOD:  So it's not enough members, I 5 

guess, to put it in an affirmative vote. 6 

  DIRECTOR KRESS:  For the case to carry or be 7 

denied.  I'm sorry, I should have clarified that. 8 

  COMMISSIONER HOOD:  Okay.  I just think that's a 9 

little different.  It's a little difference. 10 

  DIRECTOR KRESS:  It's a lot different. 11 

  COMMISSIONER HOOD:  Since I voted against it, 12 

it's a little difference.  I think it's enough members.  It's 13 

not enough members to move it forward. 14 

  CHAIRPERSON CROSS REID:  Exactly.  Is there a 15 

motion?  I would so move that we move to issue the proposed 16 

orders for the exception process in regard to Case No. 16260 and 17 

appeal No. 16404.   18 

  MEMBER GRIFFIS:  Second. 19 

  COMMISSIONER HOOD:  I oppose, Madam Chair. 20 

  CHAIRPERSON CROSS REID:  Okay. 21 

  MR. HOOD:  Staff would record the vote to issue 22 

the aforementioned orders for the exception process.  The motion 23 

was made by Ms. Sheila Cross Reid, seconded by Mr. Geoffrey 24 

Griffis, and opposed by Mr. Anthony Hood. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 22 

  DIRECTOR KRESS:  And again, just for the record, 1 

this information will be sent out within the next day to all 2 

parties.  All parties are to respond by the 17th for a decision 3 

meeting the morning of September 20th.  Thank you. 4 

  CHAIRPERSON CROSS REID:  All right, thank you 5 

very much.  Commissioner Franklin has joined us.  So now we will 6 

proceed with Application No. 16566.   7 

  MR. HOOD:  We are back to Application No. 16566 8 

of the President and Directors of Georgetown University, 9 

pursuant to 11 DCMR 3104.1, for a special exception for the 10 

review and approval of the University Campus Plan - years 2000-11 

2010 under Section 210 in the R-3 and C-1 Districts. 12 

  CHAIRPERSON CROSS REID:  Before proceeding with 13 

this case, I would like to preface it with Mr. Franklin.  This 14 

Board was not aware of the fact that the last time that you were 15 

here that that was the time before you retired from this Board, 16 

and as such we were remiss in acknowledging your exemplary 17 

service to this Board and how much we appreciated the 18 

contribution you have made through the years, and how sorely you 19 

are missed from this Board. 20 

  I did not want that to go unsaid, and I'm glad 21 

that we had the opportunity now that you have returned for this 22 

particular case to be able to do so.  Thank you very, very much. 23 

  COMMISSIONER FRANKLIN:  Well, thank you, Madam 24 

Chair.  You are not untimely, because actually I am still a 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 23 

temporary employee of the Architect for the Capitol for purposes 1 

of resolving cases on which I previously sat.  So technically I 2 

still am able -- 3 

  CHAIRPERSON CROSS REID:  For a few more cases 4 

anyway.  I wasn't sure, because they told me that you were gone, 5 

and I wasn't sure if that was official or what, in fact, the 6 

situation was. 7 

  COMMISSIONER FRANKLIN:  I was forgotten but not 8 

gone. 9 

  CHAIRPERSON CROSS REID:  At any rate, for the 10 

record, just in case the time comes when you do have your last 11 

case and we are not aware of it, it will be on the record that 12 

we did acknowledge and showed our appreciation for your service. 13 

  COMMISSIONER FRANKLIN:  Thank you so much. 14 

  MEMBER LEVY:  Madam Chair, before we get started, 15 

I would just like to declare for the record that, not having 16 

read this case, I won't be participating. 17 

  CHAIRPERSON CROSS REID:  All right.  This is open 18 

for discussion, Board members.  As you know, there was -- This 19 

was in regard to the request for a Stay and in the exception 20 

pertaining to the issues regarding whether or not the Board 21 

overstepped its authority in regard to the FERPA law as it 22 

pertained to student rights, and there were four conditions that 23 

were questioned, I think, that they were -- Let's see. 24 

  DIRECTOR KRESS:  Madam Chair, condition 7, 25 
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condition 10, condition 14, and condition 3. 1 

  CHAIRPERSON CROSS REID:  One second, I am putting 2 

a file out.  Yes, four conditions, and each of these conditions, 3 

the ones that were cited by Ms. Kress, 7, 10, 3 and 14, go to a 4 

discussion as to whether or not the Board overstepped its 5 

authority.  So that particular case is before us now for 6 

discussion. 7 

  COMMISSIONER FRANKLIN:  Madam Chair, I would like 8 

to move to deny the Stay and to set forth the reasons why I 9 

think the Board should deny the Stay. 10 

  VICE CHAIRPERSON RENSHAW:  I second. 11 

  COMMISSIONER FRANKLIN:  The reasons that I would 12 

like to assign for denying the Stay are as follows.  By the way, 13 

I think that the opposition presentation in this regard was very 14 

well done and very helpful to the Board. 15 

  The opposition indicates that this motion is 16 

untimely, and in that respect I think that the Board has the 17 

power to stay its action without reference to the time for 18 

motions for rehearing or reconsideration, if we would rely on 19 

3126.9 and 3130.4 of our regulations, which were not cited as 20 

the sections under which the movement was proceeding. 21 

  So I think we have to address the merits of this 22 

motion to stay, notwithstanding the opposition which believes it 23 

is untimely. 24 

  In my judgment, the motion clearly lacks merit on 25 
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the substance of its argument and does not meet the other 1 

requirements for the granting of a stay.  First, there would be 2 

no irreparable injury to the University if the stay is denied, 3 

because compliance with the Board's order, properly understood, 4 

would not require the movement to violate any Federal law, in 5 

particular the Family Education Rights and Privacy Act, 6 

otherwise known as FERPA, as claimed by the movement. 7 

  Second, a stay would harm opposing parties by 8 

relieving the movement of its obligation to take effective and 9 

wholly lawful actions to avoid adverse effects on such parties 10 

and the community at large that the Board's order, based on 11 

unrefuted testimony, was intended to avoid or diminish. 12 

  Third, the public interest in the avoidance of 13 

such adverse effects through lawful affirmative University 14 

cooperation with the community at large and District agencies in 15 

particular would be dis-served by the granting of a stay. 16 

  These considerations, in my judgment, are 17 

reinforced by the conclusion already stated, that the movement 18 

is unlikely to prevail on the merits of the basis of its motion 19 

for reasons that I would like to now briefly address. 20 

  Condition Number 3 as to which a stay is not 21 

requested but which the movement asserts as certain to be, 22 

quote, "a focus of the University's judicial challenge to the 23 

Order," misinterprets the word "privilege," quote/unquote, to 24 

distort its meaning in the context of the Order. 25 
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  Movement states that the condition is, quote, 1 

"fundamentally flawed," unquote, because, quote, "it is 2 

expressly premised on the notion that it is a 'privilege' for 3 

Georgetown students to live in the District of Columbia 4 

community," unquote. 5 

  The movement then confirms that the University, 6 

quote, "can, in the exercise of its educational discretion and 7 

as part of a sanction for a code of conduct violation, condition 8 

a student's right to remain in the University on his or her 9 

living on campus," unquote. 10 

  Now the Board was fully aware of this provision 11 

of the University's code of conduct, and condition 3 was 12 

intended to assure that this provision was effectively 13 

understood by students and actually implemented in appropriate 14 

circumstances.   15 

  In other words, the word "privilege" in our Order 16 

was referring to a privilege granted by the University, not by 17 

this Board or by the community at large, and to attempt to 18 

construe this in effect as the Board's attempt to undermine 19 

Constitutionally protected rights to freely move about this 20 

country and settle in a community of your choice is a, in my 21 

judgment, tortured misinterpretation of the Board's intent. 22 

  Now let's move on to condition No. 7 which, it is 23 

claimed, would require movement -- the University to violate 24 

FERPA in reporting evidence of District code or housing 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 27 

regulations -- violations of District code or housing 1 

regulations to the appropriate District agency. 2 

  Now such violations are typically associated with 3 

addresses of real estate and are correctable by landlords who 4 

are not protected by FERPA.  The University, incidentally, 5 

already in its requirement says it will not list such addresses 6 

as suitable for student housing.   7 

  In the unlikely event that GU students may be the 8 

only identifiable source of such violations, they would not be 9 

protected by FERPA, because the records of such violations are 10 

not, quote, "education records," unquote, within the meaning of 11 

the statute, which the movement erroneously claims is broadly 12 

defined. 13 

  The University has failed to inform the Board in 14 

its papers that the FERPA definition of education records does 15 

not include records maintained by a, quote, "law enforcement 16 

unit," unquote, of the educational institution.  A, quote, "law 17 

enforcement unit" under FERPA includes any individual or 18 

component of an educational institution officially designated to 19 

enforce any local law or refer to appropriate authorities a 20 

matter for enforcement of any local law. 21 

  Further, that component of the University does 22 

not lose its status as a law enforcement unit if it performs 23 

other non-law enforcement functions for the institution, 24 

including investigations of incidents or conduct that 25 
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constitutes or leads to a disciplinary action or proceedings 1 

against a student, all of which is set forth in regulations 2 

under FERPA. 3 

  Now the University record in this case is replete 4 

with evidence that the University, with some justifiable pride, 5 

maintains such a law enforcement unit.  On October 6, 2002, the 6 

University submitted to the record an extensive response setting 7 

out a whole range of programs that it engages in to assure that 8 

local law is properly complied with. 9 

  The document submitted to the Board set forth a 10 

new partnership -- I am using their language -- with the 11 

community, city agencies, landlords, Metropolitan Police 12 

Department, and students living off-campus, to make sure that 13 

there was no violation of local law. 14 

  The hotline, as set forth in their documents, 15 

actually refers certain calls to the Metropolitan Police 16 

Department, and every Monday morning the University receives 17 

from the MPD Second District a list of reports that occurred 18 

over the weekend that involved University students. 19 

  Their own campus police are involved in assuring 20 

that local law is enforced, and they assist the Metropolitan 21 

Police Department in its educational and community outreach 22 

efforts. 23 

  The student Code of Conduct specifically says 24 

alleged violations of local laws and statutes which occur on or 25 
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off-campus are subject to internal University investigation, 1 

review and action, in addition to any action by the proper civil 2 

authorities. 3 

  So the Office of Student Affairs and other units 4 

of the University are, in my judgment, engaged in law 5 

enforcement activities within the meaning of FERPA, and the 6 

records maintained in that respect are not considered 7 

educational records under the statute. 8 

  So in pledging assistance with the Metropolitan 9 

Police Department and other District agencies, the University is 10 

clearly officially designating certain aspects of its operations 11 

as law enforcement related. 12 

  Furthermore, the paper submitted by the 13 

University to support the Motion to Stay these conditions do not 14 

cite any evidence of specific efforts to demonstrate why its 15 

compliance with the Board's order cannot be undertaken without 16 

violating FERPA. 17 

  Now condition No. 10, which is also requested to 18 

be stayed, is reflective of the Board's understanding that FERPA 19 

may, to some degree, constrain the giving of notice to parents 20 

or guardians of a student's violation of the Code of Conduct. 21 

  Condition No. 10 was drafted to require such 22 

report to parents or guardians (quote) "to the extent permitted 23 

by law." (unquote)  The University's Code permits such 24 

disclosure in accordance with FERPA when warranted -- and this 25 
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is their language -- because of compelling academic, health, 1 

safety or disciplinary concerns. 2 

  Condition No. 10, by its own terms, is consistent 3 

with FERPA, and no basis exists to stay its effect.  The Board, 4 

in setting forth that condition, simply expects Georgetown 5 

University to do no more and no less than its current Code sets 6 

out. 7 

  Condition 14, as to which a stay is also 8 

requested, simply requires the University to consult with 9 

District officials to assure effective implementation of its 10 

existing policy of advising students with automobiles of local 11 

law requiring registration of such vehicles with the District's 12 

Department of Motor Vehicles or DMV. 13 

  Now rather than looking upon the DMV as a 14 

potential source of information for the University's own law 15 

enforcement assistance program, this motion again uses FERPA as 16 

a shield to avoid undertaking proactive implementation of its 17 

announced policy, which it asserts will actually continue during 18 

its legal challenge to the Board's condition. 19 

  It has provided no evidence of the logistical or 20 

practical issues it asserts prevent its compliance with this 21 

very general condition, and the Board doubts that motor vehicle 22 

registration, in any event, is deemed to be an education record 23 

for purposes of FERPA.   24 

  In any event, the DMV can provide Georgetown 25 
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University, after consultation, with what students should 1 

provide the University itself as proof of their compliance with 2 

its own requirements.  The word consultation is the key word in 3 

that condition. 4 

  Finally, the University then asserts a catchall 5 

reason for the legal infirmity of the Board's order, in that it 6 

interferes with the (quote) "minutiae" (unquote) of the 7 

University's business.   8 

  I think reference to the University's own 9 

testimony and its extensive exhibits will demonstrate that it 10 

has spread on the record considerable "minutiae" (quote/unquote) 11 

of its own activities to demonstrate that its campus plan does 12 

not adversely affect its neighbors, a standard to which it 13 

raised no challenge in our proceedings. 14 

  For these reasons, Madam Chair, I believe that 15 

the Board should deny the Motion to Stay. 16 

  CHAIRPERSON CROSS REID:  Thank you, Mr. Franklin, 17 

for your rather lengthy but very succinct explanation as to the 18 

defense of your particular motion.  Further comments, 19 

discussion?  Ms. Renshaw? 20 

  VICE CHAIRPERSON RENSHAW:  It's been seconded.  I 21 

move we call the question. 22 

  CHAIRPERSON CROSS REID:  Was there a second? 23 

  VICE CHAIRPERSON RENSHAW:  Yes, there was. 24 

  CHAIRPERSON CROSS REID:  Who did the second? 25 
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  VICE CHAIRPERSON RENSHAW:  I did. 1 

  CHAIRPERSON CROSS REID:  Oh, I'm sorry.  I didn't 2 

hear.  I would have to say that this particular motion caused me 3 

some concern, because I, on the other hand, felt that the 4 

argument put forth by the Applicant in the request for a stay 5 

had some merit in that, to the extent that any condition imposed 6 

by the Board of Zoning Adjustment that run afoul of any Federal 7 

or regulatory law cannot be enforced anyway, and I felt that 8 

taking your position in regard to the hearings in which 9 

Georgetown submitted to us evidence as to how the students -- 10 

the information would be gathered and how they would provide a 11 

hotline number and the proffer that they had put in place 12 

various mechanisms as to penalties regarding student conduct and 13 

the like, that there was no problem as far as this law was 14 

concerned. 15 

  The law itself, the FERPA law, is something I am 16 

not familiar with.  Then it goes to the aspect of how it 17 

pertains to educational records being disclosed and a violation 18 

of student rights, I question because the term "educational 19 

records," to me, are rather nebulous, and how are they defined? 20 

  So if you get into the definition by the 21 

opposition and the definition by the Applicant, it's two 22 

opposing views on the exact same statute.  I felt that, if we 23 

did grant the Stay until such time that the Applicant took 24 

further steps that would be available to them, that it would not 25 
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-- there would not be any harm imposed because of the fact that 1 

we could not -- There was nothing that we could do anyway to 2 

impose any condition of the Order that ran afoul of the FERPA 3 

law. 4 

  So as far as I could see, I didn't think that it 5 

really made that much of a difference.  So I just wanted to put 6 

that on record.   7 

  All in favor of the motion?  Opposed? 8 

  MR. HART:  Opposed? 9 

  VICE CHAIRPERSON RENSHAW:  I just want to point 10 

out here that we had a bit of a procedural problem, because 11 

after Mr. Franklin finished, I called the question, and at that 12 

point we should have voted without further discussion. 13 

  MS. SANSONE:  Madam Chair, I need to point out 14 

something about parliamentary procedure here.  When a member 15 

calls the question, that doesn't automatically trigger the vote. 16 

 It's simply a motion to terminate debate, and then it requires 17 

a second to terminate debate.  The motion to end debate is not 18 

debatable in itself.   19 

  The Board would have to vote at that point to 20 

terminate debate, and then if debate was terminated, then you 21 

would proceed with the main motion.  If that motion to end 22 

debate failed, then you would continue with the discussion, but 23 

there was no motion to end debate with a second and vote to end 24 

debate.  So the discussion on the main motion -- Continued 25 
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discussion was proper. 1 

  CHAIRPERSON CROSS REID:  Thank you.   2 

  MR. HART:  May I call the vote, Madam Chair? 3 

  CHAIRPERSON CROSS REID:  Yes, please. 4 

  MR. HART:  The vote is three to zero. 5 

  CHAIRPERSON CROSS REID:  No.  I opposed.   6 

 MR. HART:  Okay, the vote is two to one.  Mr. Franklin 7 

making a motion, Ms. Renshaw seconded, and Ms. Reid in 8 

opposition.  Therefore, the motion fails.  Thank you. 9 

  CHAIRPERSON CROSS REID:  All right.  After 10 

consultation with Corp Counsel, then the issue here is that we 11 

have a motion that failed, and then the inverse of that is a 12 

motion to grant and a second for purposes of discussion or just 13 

to take a vote; because other than that, then you are going to 14 

have the same situation wherein we'll have to bring some closure 15 

to it today.   16 

  So I would move that we grant the Motion to Stay. 17 

  SECRETARY PRUITT:  Madam Chairman, clarification. 18 

 You are doing another vote now?  So you are vacating your first 19 

vote? 20 

  CHAIRPERSON CROSS REID:  No, it failed. 21 

  SECRETARY PRUITT:  I mean -- I'm sorry -- it's 22 

failed.  Okay.  So we have a motion now to grant the -- 23 

  CHAIRPERSON CROSS REID:  -- the Motion to Stay. 24 

  VICE CHAIRPERSON RENSHAW:  In order to get this 25 
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on the table, I'll second.   1 

  CHAIRPERSON CROSS REID:  All in favor?   Aye. 2 

Opposed? 3 

  VICE CHAIRPERSON RENSHAW:  Aye. 4 

  MR. HART:  Okay, just a minute.  Staff would 5 

record the vote as three to zero, Ms. Reid making the motion -- 6 

  MS. SANSONE:  Mr. Hart, the vote would be one to 7 

grant, Ms. Renshaw and Mr. Franklin opposed, and two members not 8 

participating and not voting, with the result that that motion 9 

would have failed, and the Motion for Stay would be deemed 10 

denied for lack of the required three votes, with the Board not 11 

intending any further discussion of this matter, indicating they 12 

wanted to put the matter to rest today. 13 

  MR. HART:  Thank you, Ms. Sansone.  It is now in 14 

the record as you said it. 15 

  CHAIRPERSON CROSS REID:  Whatever that was.  All 16 

right. 17 

  MR. HART:  The next case, Madam Chair, is 18 

Application 16729 of Wayne Place Senior LP Co., pursuant to 11 19 

DCMR 3104.1 for a special exception to allow a new senior living 20 

apartment complex under section 353.1 and pursuant to 3102.3 for 21 

variances from the floor area ratio requirements under section 22 

402, lot occupancy requirements under section 403, and story 23 

limitation requirements under section 400 in an R-5-A District 24 

at 114-124 Wayne Place. S.E.  That's in Square 6118, Lots 42 and 25 
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43. 1 

  In a letter dated July 26, 2001, Commissioner 2 

Virginia L. Major of Single Member District 8C-07 informed 3 

Jerrily R. Kress, Director of the Office of Zoning, that a 4 

letter submitted into the record of the above referenced case by 5 

Advisory Neighborhood Commission 8C reflected the opinion of a 6 

meeting that was convened contrary to the regulations of the ANC 7 

law and the Bylaws of ANC 8C.  The Commissioner further informed 8 

the Board of Zoning Adjustment that the validity of the ANC 9 

meeting had been challenged by her with the advice of 10 

Corporation Counsel. 11 

  In a letter dated August 5, 2001, Commissioner 12 

Major submitted a copy of the response from Corporation Counsel. 13 

  In a letter dated August 9,Jerrily R. Kress 14 

advised the parties to the case of the correspondence from 15 

Commissioner Major and forwarded same to them.  Ms. Kress 16 

further informed the parties that, in light of the issues raised 17 

by Ms. Majors in these letters, the OZ would provide the BZA 18 

with copies of the letters for its review and deliberation at 19 

its September 4, 2001, public meeting.  Parties wishing to 20 

respond were advised to submit written comments to the Board and 21 

to serve each other with a copy no later than August 24, 2001. 22 

  The case is now before the Board, Madam Chair. 23 

  CHAIRPERSON CROSS REID:  All right, Board 24 

members, as you are aware, this is a case pertaining to an ANC 25 
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Commissioner protesting the procedures involved in the BZA 1 

granting approval of the particular application for 16729 based 2 

upon the fact that she didn't feel that within the ANC 3 

proceedings there was proper notice given. 4 

  When the case was heard, the BZA did give great 5 

weight to the ANC, which is what we commonly do, not being aware 6 

of the fact that there may have been some procedural problem 7 

within the ANC itself.   8 

  So the issue was raised, and it went for a 9 

reading by Corp Counsel, and what our understanding is, in 10 

essence, I think, is that the ANC Commissioner, Ms. Major, was 11 

not apprised of the case, and so she lacked standing for a 12 

motion for reconsideration, as well as the fact that she 13 

attended the meeting -- the hearing, and did not bring the issue 14 

forward to us at that time, which could have been dealt with, 15 

and I understand subsequent to that, that she was not aware of 16 

the fact that she could have or should have enough information 17 

to do so. 18 

  So that being the case, we can either vote to 19 

grant the application based on its existing record without 20 

taking into account and giving great weight to the issues and 21 

concerns raised by the ANC report, and issue a new order; or 22 

alternatively, we can have the ANC submit a new report, approve 23 

a meeting held in accordance with the notice requirement of the 24 

ANC and  provide the Applicant the opportunity to submit a 25 
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written response to the new ANC report, and reopen the record to 1 

receive the report and response, fill in the application and 2 

issue a new order.  Yes? 3 

  MR. BERGSTEIN:  Madam Chairman, I'm sorry, but I 4 

think maybe I missed one step along the way.  But if you decide 5 

to reopen the record to receive the letter and the submittals, 6 

you would first have to decide whether or not to, on your own 7 

motion, reconsider your vote.   8 

  Then you would have to vote to vacate your vote, 9 

and then you would make the decision, the two options that you 10 

laid out, whether or not to take a vote to grant or deny the 11 

application without that material in the record or to allow the 12 

ANC to have a meeting, a lawfully called meeting, and present a 13 

report to you and take a vote after that.  But you need to, on 14 

your own motion -- Since the author of the letter didn't have 15 

standing to move to reconsider, you would have to vote to 16 

reconsider your earlier vote and to vacate the vote before you 17 

get to those options. 18 

  DIRECTOR KRESS:  And I would also like to add one 19 

more step.  You would have to waive your own rules to do that, 20 

because it is after ten days.  So there's one more step there. 21 

  CHAIRPERSON CROSS REID:  Okay, let's do this.  22 

Let's take it step by step.  First of al, let us have some 23 

discussion as to what we should do, and then since this is a 24 

very irregular type of situation, one that I have not seen 25 
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before, to make sure that we are procedurally correct and we 1 

don't miss anything, given the fact that this is actually a 2 

procedural or technicality on the part of the ANC which has 3 

nothing to do with the BZA, but just to accommodate, let us 4 

first discuss it some and then determine step by step exactly 5 

what we need to do to make it right. 6 

  MEMBER GRIFFIS:  If I understand correctly, Madam 7 

Chair, as you stated, Commissioner Major is not a party but the 8 

issue that was brought up goes to the validity of the Board's 9 

summary order, and that is based on the fact that there wasn't 10 

proper announcement of the ANC meeting.  That's what leads us to 11 

what I would consider appropriate is the motion to reconsider 12 

and vacate the August 6th, followed up by a new motion that 13 

would vote to grant the application based on the existing 14 

record.  Is that correct? 15 

  CHAIRPERSON CROSS REID:  Kind of, sort of.  Based 16 

on not the existing record, but based on the submission of a new 17 

record. 18 

  MEMBER GRIFFIS:  No.  My understanding is that we 19 

can, in fact, move to make a decision on the existing record 20 

without taking in -- Basically, it would remove the great weight 21 

to the ANC. 22 

  CHAIRPERSON CROSS REID:  Oh, without giving great 23 

weight.  Well, that was one option.  Then the alternative option 24 

was to send it back.  So what are we saying we want to do? 25 
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  MEMBER LEVY:  Madam Chair, I would concur with 1 

Mr. Griffis, that we should pursue the first option. 2 

  VICE CHAIRPERSON RENSHAW:  I would prefer that we 3 

allow the ANC to give to the BZA its proper vote on this.  In 4 

other words, decide the application with the ANC's corrected 5 

report, and the ANC will be meeting this month.  September 6 

starts the ball rolling again for the ANCs.  So it's a matter of 7 

notifying the ANC that the rules have to be dealt with, and they 8 

need two forms of notice, and allow that report to come back to 9 

the BZA. 10 

  CHAIRPERSON CROSS REID:  I think -- Did you want 11 

to -- 12 

  COMMISSIONER HOOD:  I didn't participate, but I 13 

could weigh in.  But I didn't participate.  I do have some 14 

comments, but I'm not participating. 15 

  DIRECTOR KRESS;  I do have Carol Mitten's proxy 16 

on this case, just so you are aware.  She was the Zoning 17 

Commissioner. 18 

  CHAIRPERSON CROSS REID:  I think that we have to 19 

consider a lot of different things here.  One is that this was a 20 

technicality on the part of the ANC procedures, not our 21 

procedures, one.   22 

  Two, the applicant has some time constraints that 23 

have to be taken into consideration.  Also, it appears that the 24 

ANC and the single member district representative, Ms. Major, 25 
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have no opposition, and they are in support, basically, of the 1 

application.  There is no opposition. 2 

  So based on that, I don't think that there would 3 

be any irreparable harm upon the ANC if, in fact, we did move 4 

forward to kind of expedite this.  What we could do would be to 5 

treat this, I guess, as if we didn't get an ANC report.  In 6 

those instances, we just basically vote on our own volition, and 7 

they do not get great weight, but we assume that they are not in 8 

opposition, which they have already told us they are not. 9 

  Then that would expedite it, rather than to hold 10 

it up for that.  I think I would be in favor of the latter, and 11 

concur with Mr. Levy and Mr. Griffis. 12 

  MEMBER LEVY:  And particularly, given that we 13 

should consider whether further delay would harm the applicant 14 

in this case.   15 

  CHAIRPERSON CROSS REID:  Exactly.  Exactly. 16 

  VICE CHAIRPERSON RENSHAW:  Do we have anything in 17 

the file from the applicant that any delay would further harm 18 

them?  Is the applicant aware of this problem with the ANC? 19 

  CHAIRPERSON CROSS REID:  Well, the impression 20 

that I got -- and other Board members can chime in as well -- is 21 

that they needed to move forward on this particular application. 22 

  VICE CHAIRPERSON RENSHAW:  That was understood 23 

during the hearing. 24 

  CHAIRPERSON CROSS REID:  Yes, that they do need 25 
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to move on, and then to hold them up for another month -- 1 

  SECRETARY PRUITT:  Madam Chair, this may help 2 

you.  There is a letter from Holland and Knight dated August 3 

24th that addresses Ms. Major's standing and other issues, in 4 

response to Ms. Renshaw's question. 5 

  CHAIRPERSON CROSS REID:  Well, in this instance 6 

it was basically the assertion, as we said before, that Ms. 7 

Major was not a party in the case and, as such, could not 8 

request reconsideration. 9 

  MR. BERGSTEIN:  Madam Chair, on page 5 of the 10 

letter from Holland & Knight that Ms. Pruitt referred to, there 11 

is a caption 3, the granting of the motion for reconsideration 12 

would be unfairly prejudicial to the applicant.  So the Board 13 

can refer to that, if they would like to see what the position 14 

of the applicant would be on that issue. 15 

  CHAIRPERSON CROSS REID:  Well, it doesn't speak 16 

to specifically the reason why.  I don't see it.  It didn't 17 

state why it would be prejudicial.  It just said generally that 18 

it would be prejudicial.  19 

  I think that, just in general, anytime you have a 20 

situation like this, and you have -- I think that we must as 21 

Board members be concerned and considerate to the fact that many 22 

times people come before us or are sent here predicated upon a 23 

process they didn't even know about until they apply for the 24 

building permit.  They have contractors.  They have deadlines.  25 
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They have financing that they must adhere to or comply with, and 1 

then to come here and then through bureaucratic red fenagling, 2 

we hold them up any further.   3 

  I don't think we should do that, unless it is 4 

absolutely, positively necessary.  In this instance, I don't see 5 

where there is any harm. 6 

  VICE CHAIRPERSON RENSHAW:  Well, just let me say 7 

here as an ANC Commissioner, another hat worn, that we have to 8 

thank Virginia Major for bringing this to our attention and 9 

going to the Corporation Counsel, because it has put ANCs on 10 

notice about notice. 11 

  I think that that is a very positive step,  that 12 

we have to be reminded as we hold public meetings of what is 13 

required by law.   14 

  Madam Chair, as you have said that there is no 15 

opposition and that a delay may cause some harm to this 16 

application, and as we have time constraints, it is unfortunate 17 

that we have to withdraw the great weight of the ANC's response 18 

to this application, but we will have to do that, and then get 19 

on with this case. 20 

  CHAIRPERSON CROSS REID:  Ms. Renshaw, I'm glad 21 

you said that, and I appreciate your assertion regarding the 22 

notice to the ANCs.  We must remember -- and this is not in any 23 

way an indictment of any ANC in particular, but all ANCs are not 24 

as efficient as they should be and, as such, their applicant 25 
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goes to the ANCs and they may not have everything together as it 1 

should be, procedurally or otherwise, and then the applicant is 2 

the one who suffers when they come here. 3 

  As such, you are right.  The ANCs need to make 4 

sure that they are correct when they come forward.  And as a 5 

result, if they don't, then they can lose the great weight to 6 

which they are entitled, and that's just a consequence of them 7 

not being procedurally correct when they come before this Board. 8 

  Okay, all in favor?   9 

  DIRECTOR KRESS:  Wait.  We have a whole series of 10 

motions. 11 

  MR. BERGSTEIN:  Let me try to guide you through 12 

this.   13 

  DIRECTOR KRESS:  There's a whole series of 14 

motions that need to happen.  It can't just be a one motion. 15 

  CHAIRPERSON CROSS REID:  Wait one second.  When I 16 

said all in favor, I'm thinking about the -- Was it a motion 17 

that you made? 18 

  DIRECTOR KRESS:  There's several motions you 19 

need. 20 

  CHAIRPERSON CROSS REID:  I'm sorry.  Okay, I'm 21 

sorry.  I got ahead of myself.  Mr. Griffis asserted the -- and 22 

I was thinking that he was putting it in the form of a motion -- 23 

the alternative, or was it the first one? 24 

  DIRECTOR KRESS:  We need to start with a waiver. 25 
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 The first waiver is of your own rules, to allow you to 1 

reconsider and reopen the record, because you are past the time 2 

frame.  So your first motion pertains to a waiver of your own 3 

rules. 4 

  MEMBER LEVY:  So moved. 5 

  VICE CHAIRPERSON RENSHAW:  Second. 6 

  CHAIRPERSON CROSS REID:  All in favor? 7 

  DIRECTOR KRESS:  The next one -- and, Alan, help 8 

me here -- is that you do want to reconsider and rehear and 9 

reopen the record to receive the information.  That's actually 10 

two motions put together.   11 

  You want to reconsider and rehear, and you want 12 

to reopen the record -- 13 

  CHAIRPERSON CROSS REID:  No, no, no, no. 14 

  MEMBER GRIFFIS:  I believe it's reconsider and 15 

vacate, is it not? 16 

  DIRECTOR KRESS:  Not rehear.  I'm sorry.  Vacate. 17 

 You're right.  Sorry.  Reconsider and vacate, and reopen the 18 

record to bring the information in. 19 

  MR. BERGSTEIN:  I thought that the Board just 20 

voted to reopen the record. 21 

  DIRECTOR KRESS:  No, they just waived their 22 

rules. 23 

  MR. BERGSTEIN:  Okay.  so the vote would be to 24 

reopen the record to let in the letters that were submitted by 25 
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Ms. Major on July 26th, on the 5th the letter and response on 1 

the August 15th, and the letter from Holland & Knight on the 2 

24th.  I don't know if there's any other materials, but that 3 

would be what the -- The record would be reopened to receive 4 

those materials. 5 

  DIRECTOR KRESS:  Okay, I agree.  That's the 6 

second step. 7 

  VICE CHAIRPERSON RENSHAW:  And that would include 8 

the Corporation Counsel's letter? 9 

  MR. BERGSTEIN:  I believe that was attached. 10 

  VICE CHAIRPERSON RENSHAW:  To Ms. Major's letter? 11 

  DIRECTOR KRESS;  We are talking Mr. Gorman's 12 

letter. 13 

  VICE CHAIRPERSON RENSHAW:  That's correct. 14 

  CHAIRPERSON CROSS REID:  Okay, that's the second 15 

prong of these motions.  That's one.  This is the second one.   16 

  MR. BERGSTEIN:  The first motion is to reopen to 17 

receive these materials. 18 

  DIRECTOR KRESS:  No.  The first one was the 19 

waiver.  The second one is now to reopen. 20 

  CHAIRPERSON CROSS REID:  The first one is the 21 

waiver.  This is the second, to reopen, to receive the 22 

information, the other material submitted by the various 23 

entities.  Right, Mr. Bergstein?   24 

  Mr. Bergstein, we are relying on you. 25 
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  MR. BERGSTEIN:  I thought the motion would be 1 

first to reopen -- 2 

  CHAIRPERSON CROSS REID:  Don't we have to waive 3 

first? 4 

  MR. BERGSTEIN:  You have to waive -- If you want 5 

to reconsider, you have to waive.  Okay, they did that?  Okay. 6 

  MS. SANSONE:  Yes.  The next motion, Madam 7 

Chairman, is to reopen the record to allow all the materials 8 

that came in relating to this ANC notice. 9 

  MR. HART:  Do we have a vote on this, Madam 10 

Chair, on the second motion? 11 

  CHAIRPERSON CROSS REID:  We are doing it now.   12 

  VICE CHAIRPERSON RENSHAW:  Now we are making a 13 

motion to reopen the record to receive this material. 14 

  DIRECTOR KRESS:  Filed by Commissioner Major. 15 

  VICE CHAIRPERSON RENSHAW:  With the attachment of 16 

the Corporation Counsel's letter. 17 

  DIRECTOR KRESS:  The applicant, the ANC, yes. 18 

  VICE CHAIRPERSON RENSHAW:  Exactly, the applicant 19 

and the ANC. 20 

  DIRECTOR KRESS:  And the Office of Zoning. 21 

  VICE CHAIRPERSON RENSHAW:  And the Office of 22 

Zoning.   23 

  DIRECTOR KRESS:  Is there a second? 24 

  MEMBER LEVY:  Second. 25 
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  CHAIRPERSON CROSS REID:  All in favor?   1 

  MR. HART:  Who made the motion? 2 

  DIRECTOR KRESS:  Renshaw. 3 

  CHAIRPERSON CROSS REID:  Renshaw with a second. 4 

  DIRECTOR KRESS:  So we have both those motions, 5 

Renshaw having made the motion, Griffis seconding, and I do have 6 

proxies for all of these.  So it would be five-zero-zero on 7 

these motions. 8 

  CHAIRPERSON CROSS REID:  Okay.  Now -- Yes? 9 

  SECRETARY PRUITT:  I'm sorry.  Mr. Griffis had a 10 

motion on the floor to vacate and to approve, I believe, the 11 

application based on the record, absent the ANC vote. That was 12 

seconded, I believe, by Mr. Levy.   13 

  DIRECTOR KRESS:  Is that correct? 14 

  MR. LEVY:  I don't recall that.  Do we have that 15 

motion on the floor? 16 

  CHAIRPERSON CROSS REID:  Let's do it again, just 17 

to make sure we are all on the same page here.   18 

  MEMBER LEVY:  I would move to reconsider and 19 

vacate our August 6th Summary Order attendant to 16729. 20 

  CHAIRPERSON CROSS REID:  Was that it, Ms. Pruitt, 21 

to vacate it. 22 

  DIRECTOR KRESS:  There is another motion then you 23 

will need, but, yes, this is good.   24 

  CHAIRPERSON CROSS REID:  All right.  Second that. 25 
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 I do.  All in favor?  All right.  Then there is a fourth part. 1 

  DIRECTOR KRESS:  Then the fourth motion is -- The 2 

order is now vacated.  Now what are you going to do with the 3 

open order? 4 

  MEMBER GRIFFIS:  I would move to grant the 5 

application, based on the existing record, which would take into 6 

-- which would not take into account and give great weight -- 7 

  CHAIRPERSON CROSS REID:  The existing record -- 8 

We would have to amend the existing record.  The existing record 9 

does give great weight, doesn't it? 10 

  MEMBER GRIFFIS:  I'm not certain that the record 11 

does.  I mean, the record is the record, whether the ANC has put 12 

in or not.  What we have now discussed is not giving the great 13 

weight based on the process that we do not find was appropriate 14 

for the ANC. 15 

  So what I am asking the Board to do is grant the 16 

application based on the record that was given, removing the 17 

great weight that was given to the  ANC report. 18 

  CHAIRPERSON CROSS REID:  Is that correct? 19 

  DIRECTOR KRESS:  Yes.  Is there a second? 20 

  MEMBER LEVY:  I'll second that. 21 

  CHAIRPERSON CROSS REID:  All in favor?   22 

  DIRECTOR KRESS:  I also carry Carol Mitten's 23 

proxy, and she is also in favor of that.  So the vote is then 5-24 

0-0, with Griffis making the motion and Levy seconding. 25 
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  CHAIRPERSON CROSS REID:  Now is that it? 1 

  DIRECTOR KRESS:  Yes. 2 

  CHAIRPERSON CROSS REID:  We can all take a deep 3 

breath?  That was a five-part. 4 

  VICE CHAIRPERSON RENSHAW:  Before we exhale, I 5 

would just like to recommend, though, that because this 6 

particular application is teaching us all some lessons, I would 7 

like to have some kind of correspondence go to the ANC Office 8 

that is headed by Gottlieb Simon, and with a request that this 9 

case be brought to the attention of the ANCs, and that 10 

particular attention be paid to due notice. 11 

  DIRECTOR KRESS:  I don't know if that is 12 

appropriate for us.   13 

  VICE CHAIRPERSON RENSHAW:  I don't know why it 14 

wouldn't be, just to bring this case to his attention. 15 

  DIRECTOR KRESS:  Well, wouldn't it be -- Well, 16 

let's -- 17 

  VICE CHAIRPERSON RENSHAW:  From staff director to 18 

staff director. 19 

  DIRECTOR KRESS:  Let me check with Bergstein or 20 

Corp Counsel at the other end, who I can't see.   21 

  CHAIRPERSON CROSS REID:  Who is Gottlieb Simon? 22 

  VICE CHAIRPERSON RENSHAW:  Gottlieb Simon, by the 23 

way, is the Director of the Office of the ANC, and not to 24 

prolong this meeting, why don't you, Ms. Kress, talk with Mr. 25 
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Bergstein after the meeting and decide whether or not this is 1 

appropriate. 2 

  I think it is, because I -- 3 

  DIRECTOR KRESS:  If nothing else, it can be a 4 

personal call from myself to Mr. Gottlieb, if it's not something 5 

formal.  Something will happen regarding this. 6 

  VICE CHAIRPERSON RENSHAW:  I hope -- It is my 7 

hope that there is some mailing to the ANCs bringing this case 8 

to the ANCs' attention, so that in the future all ANCs can be 9 

afforded great weight, because the due notice -- the due notice 10 

is --  11 

  AUDIENCE MEMBER:  I resent that.  Madam Reid, she 12 

is not -- 13 

  CHAIRPERSON CROSS REID:  Excuse me. 14 

  VICE CHAIRPERSON RENSHAW:  You are out of order. 15 

  16 

  CHAIRPERSON CROSS REID:  Write a letter.  Thank 17 

you.  Write a letter. 18 

  AUDIENCE MEMBER:  We sent a letter.  We sent a 19 

letter. 20 

  CHAIRPERSON CROSS REID:  Okay, we'll read it, but 21 

thank you.  You can't disrupt the proceedings.   22 

 AUDIENCE MEMBER:  But the point is -- 23 

  CHAIRPERSON CROSS REID:  I'll have to have you 24 

removed, sir.  Sir, sir, we understand, but you can't speak.  25 
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Okay, thank you very much. 1 

  AUDIENCE MEMBER:  I want you to know that, 2 

because you all didn't have to take no action. 3 

  CHAIRPERSON CROSS REID:  Thank you. 4 

  AUDIENCE MEMBER:  This woman -- 5 

  CHAIRPERSON CROSS REID:  Thank you very much.  6 

Thank you very much, sir.  Sir, thank you very much.  We 7 

understand that.  We've already taken the action.  We have taken 8 

the action. 9 

  COMMISSIONER HOOD;  I'm sorry.  Mr. Lockridge.  10 

Mr. Lockridge, you are out of order.  You are out of order.  You 11 

are out of order.  In due respect for this Board, Mr. Lockridge, 12 

you are out of order. 13 

  CHAIRPERSON CROSS REID:  Thank you. 14 

  AUDIENCE MEMBER:  I refuse for you to send out 15 

anything saying -- 16 

  CHAIRPERSON CROSS REID:  But you have to go, sir. 17 

 Thank you.  Please, please.  Thank you.  You have to leave the 18 

hearing room.  You've made your point. 19 

  AUDIENCE MEMBER:  -- and you were wrong if you 20 

are going to title our case -- 21 

  CHAIRPERSON CROSS REID:  But you made your point, 22 

sir.  Sir, you made your point.  So don't take any further. 23 

  AUDIENCE MEMBER:  -- that you didn't have to take 24 

no action.   25 
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  CHAIRPERSON CROSS REID:  We understand that.  1 

Don't allow yourself to get arrested.  Thank you.  Thank you. 2 

  AUDIENCE MEMBER:  But I will not be -- 3 

  CHAIRPERSON CROSS REID:  We understand that. 4 

  AUDIENCE MEMBER:  And that's a racist statement, 5 

and I am racist, okay? 6 

  CHAIRPERSON CROSS REID:  Thank you.   7 

  All right, now let's move forward.  This happens 8 

to be the point -- No, we have one more case, and then we'll 9 

take a break.  All right. 10 

  Let us move now to the next case, Mr. Hart.Shall 11 

we break now?  All right, why -- 12 

  DIRECTOR KRESS:  Let me make sure the room is 13 

empty. 14 

  CHAIRPERSON CROSS REID:  Why don't we break at 15 

this point.  We were going to break after this next case, but it 16 

may be appropriate, just to kind of let everyone just kind of 17 

calm down, and just break at this point rather than waiting 18 

until afterwards. 19 

  Officially, we are going to take a brief break 20 

for about ten or 15 minutes, and then we will reconvene after 21 

that.   22 

  (Whereupon, the foregoing matter went off the 23 

record at 11:23 a.m. and went back on the record at 12:18 p.m.) 24 

  25 
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  CHAIRPERSON CROSS REID:  All right.  We are back. 1 

 Again, we apologize for the length of the break this morning.  2 

Nonetheless, there were some issues that had to be addressed 3 

procedurally.  We do apologize for that. 4 

  This afternoon, we do have a change in the 5 

sequence of the cases.  We are going to immediately take up case 6 

Number 16648 first, BP Amoco, and that will be followed by 7 

Application 16611, which is the Kenneth Workman, Josef Straka, 8 

Carl and Elizabeth Richmond, better known as Burke School, and 9 

then we will go to the Juanita Berry, Case Number -- what is it? 10 

  DIRECTOR KRESS:  16689. 11 

  CHAIRPERSON CROSS REID:  -- 16689.  We will then 12 

have lunch. 13 

  DIRECTOR KRESS:  Then you are going to go to 14 

WMATA, 16726. 15 

  CHAIRPERSON CROSS REID:  Oh, right.  I'm sorry.  16 

So we are going to take the four, and then WMATA, and we are 17 

going to then break for lunch and we are going to take the case 18 

Number 16716, the Nebraska Avenue Neighborhood Association, 19 

after lunch. 20 

  So those persons who are associated with that 21 

particular case, if you would like to leave and come back, we 22 

would probably be starting that case at around what time?  23 

What's the best guesstimate on that?   24 

  DIRECTOR KRESS:  Two. 25 
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  CHAIRPERSON CROSS REID:  Two? 1 

  DIRECTOR KRESS:  You're at 12:30, if you do these 2 

cases.  That would put you close to one, and then lunch from one 3 

to two. 4 

  CHAIRPERSON CROSS REID:  No.  I think that, given 5 

the weight of our schedule today, we can send for lunch and have 6 

lunch in half an hour. 7 

  COMMISSIONER HOOD:  I agree, Madam Chair. 8 

  CHAIRPERSON CROSS REID:  We don't have the luxury 9 

of an hour lunch break today.  So then that would put it at, 10 

what, 1:30? 11 

  DIRECTOR KRESS:  Yes.  Remember, during your 12 

lunch break you were going to be having some discussions as well 13 

about the afternoon cases. 14 

  CHAIRPERSON CROSS REID:  Right.  I know we are 15 

working. 16 

  DIRECTOR KRESS:  I'm sorry.  When you do lunch 17 

break, there is no such thing.  You work through them. 18 

  CHAIRPERSON CROSS REID:  For those persons who 19 

are affiliated with or are here for 16716, Nebraska Neighborhood 20 

Association, we are talking about approximately an hour.  So if 21 

you want to go and come back, go out and do so. 22 

  All right, call the first case, the case that we 23 

will take up at this point in time, please, Mr. Hart. 24 

  MR. HART:  Application No. 16648 of BP Amoco 25 
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Corporation, pursuant to 11 DCMR 3104.1, a special exception 1 

under subsection 726.1 for the development and expansion of an 2 

existing gasoline service station, including a pump island 3 

canopy, an upscale foodmart/convenience store (including a 4 

Metropolitan Police Department substation or kiosk) and an 5 

automatic car wash in a C-2-A District at 300-332 H Street, N.E. 6 

(Square 776, Lots 9, 25-27, 29, 53-53, 800, 814-819 and 821.) 7 

  The Board concluded hearing the facts of the case 8 

and indicated that a decision would be made at its September 4, 9 

2001, public meeting.  Two Board members indicated their 10 

unwillingness to approve the project, as presented at the public 11 

hearing. 12 

  The Board instructed the applicant to revise the 13 

project so that it is better suited for the site; to work with 14 

residents of the community to address their major concerns about 15 

the design and size of the project; to hold additional 16 

discussions with the Police Department and the Office of 17 

Planning; and to work diligently in securing a signed "Community 18 

Development Agreement" from the parties. 19 

  In addition to the aforementioned, the Board 20 

requested that the applicant provide:  The building plans that 21 

were discussed at the June 19 hearing but were not included in 22 

the record; a report identifying the number of 23 

automobile/pedestrian accidents at or in the general vicinity of 24 

the site for the past three years; a schedule of the proposed 25 
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trash pick-up; where similar alleyways exist in the general 1 

area; an outline of construction management (to include a 2 

construction schedule); a lighting study to identify if 3 

spillover lighting would affect the community. 4 

  The applicant requested that the report of the 5 

Office of Planning be struck from the record, because it 6 

contains information about the Comprehensive Plan.  ON a motion 7 

made by Anthony J. Hood, seconded by Geoffrey H. Griffis, the 8 

Board voted 3-0-2 to accept the Office of Planning's report. 9 

  The following timeline was established for the 10 

submissions:  August 24, submissions were due.  August 28, 11 

response to the Submissions; and today, September 4, for the 12 

decision. 13 

  This case is now before you once again, Madam 14 

Chair. 15 

  CHAIRPERSON CROSS REID:  All right.  There were 16 

several things that the Board had requested of Amoco.  So let's 17 

address this first.  There were items that were requested by 18 

Board members, and they are set forth on page No. 9 of the 19 

agenda in regard to building plans that were discussed at the 20 

June 19th hearing that were not included.  Did anyone get that? 21 

  A report identifying the number of 22 

automobile/pedestrian accidents at or in the general vicinity of 23 

the site for the past three years:  Anyone receive that? 24 

  COMMISSIONER HOOD:  No. 25 
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  CHAIRPERSON CROSS REID:  All right, let me just 1 

cut to the chase.  Did anyone receive any of the things that 2 

were asked for? 3 

  COMMISSIONER HOOD:  No, Madam Chair. 4 

  VICE CHAIRPERSON RENSHAW:  No.   5 

  CHAIRPERSON CROSS REID:  Okay, that's one thing. 6 

 Secondly, I read with great dismay the letter that comes into 7 

us from the Stanton Park Neighborhood Association, Mr. Drury 8 

Talent who is the Co-Chair of the Committee, and would ask, as I 9 

always do, that there be some type of proffer of a meeting or 10 

some negotiations for some reconciliation of some of the 11 

differences that were germane to this particular case. 12 

  What we are learning is that in pertinent part he 13 

says that it is very important to point out that no creative 14 

planning process has begun.  BP has not indicated how they would 15 

like to proceed.  There is no community agreement with BP on how 16 

we will proceed. 17 

  Then it goes on, among other things, in talking 18 

about the planning process and the aspect of a mediator, which I 19 

felt, if there was ever a case that needed a mediator, this one 20 

did, and that there was no attempt to mediate.   21 

  Then it goes on to say that the community has 22 

struggled to work with BP for one and a half years.  We have 23 

been subjected to numerous meetings in which BP has simply 24 

refused to listen to the community, the Office of Planning or 25 
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the Board of Zoning Adjustment.  Until and unless BP establishes 1 

a more positive relationship with the community, it would be 2 

imprudent for us to agree to a vague mediation agreement 3 

proposed by BP.  Making that agreement a quid pro quo for BP 4 

deriving an existing building permit from its end and 5 

characterize those as a matter of right is particularly 6 

misleading.  I refer you to my earlier letters on this matter. 7 

  I am informed that DCRA has revoked BP's permits 8 

due to false and misleading statements made by BP -- Now that 9 

part -- The last part, strike, because I don't know whether 10 

that's true.  Nonetheless, it just appears to me that the 11 

attempt to try to come to some kind of resolution, as far as the 12 

community is concerned, has not yet happened, and I don't know 13 

if, given the history, if it will. 14 

  I think that we were very succinct in our 15 

instructions as to the kinds of things we would like to see 16 

happen, and the fact that I am really appalled about the fact 17 

that none of the things that we requested did BP even bother to 18 

submit to the record. 19 

  You know, I can't imagine how an entity could 20 

come before this Board, have the opportunity to be able to 21 

comply with a certain request, and not do so, and expect to get 22 

a favorable response.  That just baffles me.  I would like to 23 

hear from other Board members. 24 

  AUDIENCE MEMBER:  Madam Chair, if I could briefly 25 
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-- 1 

  CHAIRPERSON CROSS REID:  No, you cannot. 2 

  COMMISSIONER HOOD:  I think that -- 3 

  CHAIRPERSON CROSS REID:  Thank you very much. 4 

  COMMISSIONER HOOD:  I will yield to Ms. Renshaw. 5 

  VICE CHAIRPERSON RENSHAW:  Well, Mr. Hood, I 6 

don't want to take your place here.  I just want to say that we 7 

have -- I think what the attorney on behalf of his client was 8 

doing was submitting his letter of August 30th requesting a 9 

deferral at this public meeting, and that is -- He is 10 

substituting, it seems, this letter requesting the deferral for 11 

the submission that we requested.  Mr. Hood? 12 

  COMMISSIONER HOOD:  Madam Chair -- 13 

  CHAIRPERSON CROSS REID:  Excuse me.  Before we go 14 

there, let me just ask this.  What does that mean? 15 

  VICE CHAIRPERSON RENSHAW:  Well, I'm just stating 16 

it.  I'm not interpreting it.  I, too, expected to see in this 17 

packet what we had requested of the applicant, because I wanted 18 

that information.  Of course, we all need it in order to make a 19 

decision on this case. 20 

  Obviously, the applicant is stating that it can't 21 

get through this, and I'm just kind of loosely interpreting 22 

this, that it has not taken action on our request and wants to 23 

have additional time, and has asked for -- BP wants to have the 24 

process continued for three months until such time as it can get 25 
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its information and have this meeting with the public.  Ninety 1 

day restriction on -- and of course, has asked that its $4,000 2 

application fee be waived. 3 

  CHAIRPERSON CROSS REID:  I did see that.  I'm 4 

sorry, Mr. Hood. 5 

  COMMISSIONER HOOD:  Madam Chair, at the June 19th 6 

meeting, I was ready to proceed and vote.  I was not necessarily 7 

interested in coming back here September 4th and see where we 8 

are now.  Unfortunately, as far as I'm concerned, we are in the 9 

same place, a stalemate. 10 

  I believe that we need to go ahead and dispose of 11 

this.  I understand what the applicant is asking for.  I commend 12 

my two colleagues who afforded them an opportunity to work all 13 

summer, but when I was reading the submittal, it took a month to 14 

even get that process started.  15 

  I don't believe that it's going to go anywhere.  16 

I think that we need to dispose of it today, but I will tell you 17 

my concern from Day One was the adverse impacts, and also the 18 

mention of the Metropolitan Police Department in this project. 19 

  There have been comments made since the first 20 

initial hearing about how the Police Department was working with 21 

the applicant, but I have not seen anything in the record to 22 

prove that.   23 

  As far as I'm concerned, the Metropolitan Police 24 

Department is the top safety unit in this city for us to protect 25 
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the residents of this city, and with them opposing it and, in my 1 

mind and from what I've read, they still oppose the project, the 2 

way it stands.  So I don't know why we need to keep continuing 3 

to continue.  At some point in time, we need to bring some 4 

closure.  Thank you. 5 

  CHAIRPERSON CROSS REID:  Well, I did see the 6 

letter from Mr. Brown asking for this permit, but what I didn't 7 

understand was that, along with that request, why did he not 8 

submit the things that had been requested by the Board? 9 

  I think that that request would have been given a 10 

greater merit if, in fact, he said, well, this is what you asked 11 

for, we've done this, and also, by the way, do you think we can 12 

get a deferral for a little bit more time. 13 

  I think I would have been more amenable to that, 14 

had I seen some interest in trying to comply with the Board 15 

regulations -- the Board request as well as trying to have some 16 

kind of movement, as far as the community is concerned. 17 

  COMMISSIONER HOOD:  Madam Chair, I make a motion 18 

that we deny Application No. 16648 of the BP Amoco Corporation. 19 

  VICE CHAIRPERSON RENSHAW:  Second. 20 

  DIRECTOR KRESS:  Before you vote, may I say 21 

something to you? 22 

  (Whereupon, the foregoing matter went off the 23 

record at 12:30 p.m. and went back on the record at 12:31 p.m.) 24 

  CHAIRPERSON CROSS REID:  Okay, any further 25 
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comment?  Any further discussion?  All right, all in favor?   1 

  MR. HART:  Staff would record the vote as five to 2 

zero to deny Application 16648.  The motion was made by Mr. 3 

Hood, seconded by Ms. Renshaw. 4 

  MEMBER LEVY:  I just need to clarify that I 5 

didn't vote on this case.  I may not read the record. 6 

  MR. HART:  Levy, okay.  Then that is four to zero 7 

to one. 8 

  We will move on, Madam Chair.  The next case on 9 

the agenda is Application No. 16611 of Kenneth Workman, Josef 10 

Straka, Carl and Elizabeth Richmond, pursuant to 11 DCMR 3104.1 11 

and section 206 for a special exception to expand and establish 12 

a private school, and Section 411 from the roof structure 13 

requirements to allow for the construction of more than one roof 14 

structure, a waiver from the roof structure setback requirements 15 

and roof structures with walls of unequal height in an R-5-D 16 

District at premises 2969 Upton Street, N.W., and 4101 and 4103 17 

Connecticut Avenue, N.W.  That is Square 2243, Lots 27 and 28. 18 

  At its July 10, 2001 public hearing the Board 19 

completed hearing this case and requested that additional 20 

submissions be made by close of business, August 20, 2001.  The 21 

following submissions have been made: 22 

  Neighbors United for Livable Streets - Findings 23 

of Fact; 24 

  Neighbors United for Livable Streets, regarding 25 
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false testimony; 1 

  Neighbors Untied for Livable Streets regarding 2 

false testimony, request to submit new information into record; 3 

  Arnold and Porter Representing Surris LL -- 4 

Findings of Fact; 5 

  ANC 3F letter outlining procedural errors and 6 

administrative irregularities; 7 

  ANC 3F letter outlining administrative problems; 8 

  ANC 3F -- request that Board accept submissions 9 

concerning testimony by applicant concerning after-school 10 

parking; 11 

  ANC 3F -- Findings of Facts; 12 

  Applicant's Response to Neighbors United for 13 

Livable Streets and ANC 3F concerns about parking;  14 

 Applicants Findings of Fact. 15 

  This case is now before the Board. 16 

  MEMBER LEVY:  Madam Chair, I would like to 17 

clarify.  I also have not read the record in this case, and I am 18 

not participating. 19 

  CHAIRPERSON CROSS REID:  Board members, this 20 

particular case was fraught with various and sundry errors in 21 

regard to notice, in regard to some mention of objection to 22 

testimony and some allusion to ex parte communication, to the 23 

extent that I think that the general thread is that it would not 24 

be able to go forward today as far as making a decision until 25 
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such time that some of these assertions are corrected, some 1 

assertions that are valid and some may be invalid. 2 

  Nonetheless, there are serious enough that we 3 

should take in consideration some of the issues that were 4 

raised.  5 

  Ms. Pruitt, could you -- We had a memo from your, 6 

particularly in regard to these issues.  Could you basically 7 

summarize for us some of the things that you had proffered to 8 

us? 9 

  SECRETARY PRUITT:  In reviewing the post-hearing 10 

submissions, there were a lot of things that came in that were 11 

extra.  So we thought, among discussions between staff and Corp 12 

Counsel, the most equitable way would be that Staff recommends 13 

that the Board reopen the record to receive everything that is 14 

currently in the record, but also to reopen the record for 14 15 

days to allow parties the opportunity to review -- to comment on 16 

the current post-hearing submissions. 17 

  The Board would also require that any new post-18 

hearing submissions be served on all parties with proof of 19 

service.  That is actually attached to the information that you 20 

serve, and that all submissions be due on September 18th with a 21 

special public meeting scheduled for nine o'clock on September 22 

25th. 23 

  Additionally, in reviewing the record we find 24 

that -- It was raised by, I believe, the opposition that a 25 
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pedestrian bridge link -- marriage/link between the alley and 1 

the proposed building.  It wasn't clear that there was a lot of 2 

any deliberation on this by parties. 3 

  So we are recommending that the Board allow the 4 

applicant the opportunity to provide some additional information 5 

concerning the impact of the proposed bridge, if it is built, on 6 

traffic and safety issues, etcetera, with a submission from the 7 

applicant due on September 11th, and any responses from parties 8 

due on September 18th, again for this to be done for decision at 9 

the September 25th meeting. 10 

  CHAIRPERSON CROSS REID:  Okay.  That basically 11 

would give the opportunity to clear up any mis-notices or lack 12 

of notices or any of the issues that had been raised, so that 13 

when we decide on this case, we will do so properly and 14 

procedurally correct.  Comments, Board members?  Is there any 15 

objection? 16 

  COMMISSIONER HOOD:  Madam Chair, I just would add 17 

that I think it would be advantageous for us to repeat the time 18 

deadlines and stuff again, to make sure that we didn't pass any. 19 

  MEMBER GRIFFIS:  I would absolutely agree.  But 20 

let me clarify what we are actually doing.  For opening up the 21 

record, basically we are opening up that any and all submissions 22 

can come in or are we asking just for comments on to-date 23 

submissions? 24 

  DIRECTOR KRESS:  Our proposal was that everything 25 
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that has already been submitted -- and I think there's one or 1 

two more than on this list.  Everything that has been submitted, 2 

that the record be reopened and allow all of that into the 3 

record, and then everything else -- I mean, then all parties 4 

have a right to comment on all of that new information in the 5 

record, but not to introduce any new information.  In fact, 6 

anything past the 18th will absolutely be sent back.  It's one 7 

shot to respond to everything that has come into the record 8 

since the hearing. 9 

  MEMBER GRIFFIS:  Right.  And I just wanted to 10 

clarify that. 11 

  CHAIRPERSON CROSS REID:  You want to make the 12 

motion, since you stepped out there? 13 

  MEMBER GRIFFIS:  Sure.  I would move that we open 14 

the record to receive the information that has been submitted to 15 

today's date -- 16 

  DIRECTOR KRESS:  Yes. 17 

  MEMBER GRIFFIS:  -- and keep the record open for 18 

comments on these submitted documents attendant to this case, 19 

and that would be open for an additional 14 days and, as I 20 

stated, to allow the parties the opportunity for review and 21 

comment on the current post-hearing submissions. 22 

  VICE CHAIRPERSON RENSHAW:  So that is the 18th. 23 

  CHAIRPERSON CROSS REID:  By September 18th. 24 

  MEMBER GRIFFIS:  Correct.  And that would be the 25 
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follow-up here that it would be -- Then there's post-hearing 1 

submissions served on all parties, along with proofs of service, 2 

is recommended to us.  I would agree that submissions be 3 

submitted by September 18, 2001. 4 

  DIRECTOR KRESS:  With a decision meeting on 5 

September 25 at 9:00 a.m. 6 

  MEMBER GRIFFIS:  Correct. 7 

  DIRECTOR KRESS:  Also, if we could add to your 8 

motion the second proposed bridge link, that any additional 9 

information on that -- There can be new information submitted on 10 

that up until September 11th, but then no further, and then the 11 

parties, other parties, can respond to that information by 12 

September 18th, also for vote on the 25th. 13 

  CHAIRPERSON CROSS REID:  I second it.  Okay, all 14 

in favor.  Opposed? 15 

  MR. HART:  Staff would record the vote as four to 16 

zero to reopen the record and to accept the indicated 17 

submissions up to the dates as repeated by Mr. Griffis, which is 18 

the 18th and the 25th of September for a decision. 19 

  DIRECTOR KRESS:  And the rest of the motion.  20 

There was some more.  The motion was made by Mr. Griffis.  I'm 21 

sorry, who seconded it? 22 

  CHAIRPERSON CROSS REID:  Me. 23 

  DIRECTOR KRESS:  Thank you.  You were going to 24 

move back to the Berry case.  We are now on case 16689 of 25 
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Juanita Berry. 1 

  CHAIRPERSON CROSS REID:  All right, Mr. Hart. 2 

  MR. HART:  Application of No. 16689 of Juanita 3 

Berry, pursuant to 11 DCMR 3103.2, for a use variance under 4 

Subsection 330.5 to establish the use of a beauty salon and to 5 

reestablish the use of a discontinued retial grocery convenience 6 

store in an R-4 District at premises 963 14th Street, S.E.  7 

That's on the first floor, Square 1046, Lot 19. 8 

  On a motion made by Susan M. Hinton, seconded by 9 

John G. Parsons, the Board 3-0-2 to approve the application with 10 

the following conditions: 11 

  Approval for five years;  12 

  The hours of operation not to exceed 8:00 a.m. to 13 

6:00 p.m., Monday through Saturday; 14 

  There shall be no alcoholic beverages or 15 

perishable goods sold in the grocery store;s 16 

  The retial grocery store shall not occupy more 17 

than 25 percent of the premises. 18 

  The Board authorized the issuance of a Summary 19 

Order, which was issued on May 15, 2001. 20 

  In a letter dated May 24, 2001, the Applicant 21 

applied to the Board requesting a modification of condition No. 22 

2 of the Order.  At its July 3, 2001 public meeting, the Board 23 

voted on the request with a tied vote of 2-2-1. 24 

  By consensus the Board requested that Board 25 
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member Geoffrey Griffis read the record and be prepared to vote 1 

on the modification request at the Board's July 31, 2001, public 2 

meeting. 3 

  At its July -- 4 

  CHAIRPERSON CROSS REID:  Third. 5 

  MR. HART:  Thirty-first. 6 

  CHAIRPERSON CROSS REID:  Third, right?  I think 7 

that was a typo. 8 

  MR. HART:  No, the next one should be at its July 9 

31, 2001 public meeting -- 10 

  CHAIRPERSON CROSS REID:  Thirty-first? 11 

  MR. HART:  Yes, there is an error here.  It's 12 

July 31st.  At its July 31, 2001, public meeting, the Board did 13 

not vote on the requested modification, but by consensus 14 

requested that Board members Sheila Cross Reid and David Levy 15 

read the record and be prepared to vote at its September 4, 16 

2001, public meeting. 17 

  The case is now before the Board for a decision. 18 

  DIRECTOR KRESS:  May I just read into the record 19 

that the requested change of condition No. 2 is that the hours 20 

of operation shall not exceed 8:00 a.m. to 6:00 p.m., Monday 21 

through Saturday, to 7:00 a.m. to 8:00 p.m., Monday through 22 

Sunday. 23 

  CHAIRPERSON CROSS REID:  Okay, for the record I 24 

have read the transcript and the materials germane to this 25 
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particular case, and I am prepared to participate and vote 1 

today. 2 

  MEMBER LEVY:  I have done so as well, and have 3 

read the entire record. 4 

  DIRECTOR KRESS:  I believe Mr. Griffis had 5 

already identified that at a previous meeting, that he had read 6 

the record as well. 7 

  MEMBER GRIFFIS:  Correct. 8 

  CHAIRPERSON CROSS REID:  Okay.   9 

  VICE CHAIRPERSON RENSHAW:  At this time, I would 10 

like to ask the Board if Ms. Berry's request for a change of 11 

hours also had to go back to the ANC? 12 

  DIRECTOR KRESS:  No.  These kinds of requests do 13 

not go back to either the ANC or the Office of Planning for re-14 

review.  I mean, you can stop today and ask that that be done, 15 

but minor requests like this are typically not referred unless 16 

it goes to a hearing.  Then when there is a hearing, then we get 17 

additional information from OP and from the ANC, but unless -- 18 

I'm just saying typically, unless there is a rehearing, we don't 19 

get new information or revised information from the ANC or 20 

Office of Planning. 21 

  VICE CHAIRPERSON RENSHAW:  But we could request 22 

that this be sent back to or just the ANC alerted to this 23 

request of Ms. Berry's, because she talks in her memo to the 24 

Board dated May 24th -- she is talking about considering the 25 
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shopping and convenience needs of the community.  So that is why 1 

I question whether or not the ANC had been notified. 2 

  CHAIRPERSON CROSS REID:  Read back what you are 3 

talking about. 4 

  MS. SANSONE:  Madam Chair, maybe I could help 5 

point out and save some time:  On Ms. Berry's request, Exhibit 6 

42, she has cc'd the ANC and the Office of Planning.  It's at 7 

the very bottom of her letter. 8 

  VICE CHAIRPERSON RENSHAW:  I don't have that on 9 

this copy. 10 

  DIRECTOR KRESS:  I give you mine. 11 

  VICE CHAIRPERSON RENSHAW:  Is this the same? 12 

  MEMBER LEVY:  I'd like to help clarify.  There 13 

were actually two different -- two copies of the same letter or 14 

somewhat different.  There is an additional. 15 

  DIRECTOR KRESS:  Oh, mine has it, and yours 16 

doesn't. 17 

  MEMBER LEVY:  There is an additional paragraph 18 

there as well on that copy, and both were included in the 19 

packet. 20 

  DIRECTOR LEVY:  Oh, she's got 44.  Mine is Forty-21 

two. 22 

  VICE CHAIRPERSON RENSHAW:  Forty-one, all right. 23 

  DIRECTOR KRESS:  I guess she sent -- Sorry, I 24 

didn't notice that.  Yes, this is dated May 25th.  That's 25 
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earlier.  This is dated June 8th on the FAX.  So maybe this was 1 

an earlier version that she then revised to this version.  2 

Excuse me. 3 

  VICE CHAIRPERSON RENSHAW:  Then I'll take another 4 

look at it. 5 

  DIRECTOR KRESS:  This letter also states 6 

something that is not in the other letter, which says she 7 

reminds the Board that the Office of Planning suggested the 8 

hours of 6:00 a.m. to 12:00 a.m. daily, which supports my 9 

request for the extended hours.  She means A.M.  P.M. when you 10 

get around twelve is difficult, but from six in the morning to 11 

midnight. 12 

  CHAIRPERSON CROSS REID:  No, no.  She means 6:00 13 

a.m. to 12:00 a.m.  midnight. 14 

  DIRECTOR KRESS:  That's right.  Then it is 15 

correct. Sorry. 16 

  CHAIRPERSON CROSS REID:  That the Office of 17 

Planning had the foresight that would suggest adding convenience 18 

to the community and the employees. 19 

  Before we go any further, I just have a question. 20 

 This is a request for a use variance.  Correct?  Then there is 21 

a condition.  In the first place, these conditions that are 22 

imposed on this variance is within itself unusual, are they not, 23 

Ms. Sansone? 24 

  DIRECTOR KRESS:  No, not for a use variance.  25 
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It's area variance.  This is typical for a use variance. 1 

  MS. SANSONE:  Yes, ma'am.  That is correct.  The 2 

use variance can be limited to a number of years and can carry 3 

conditions. 4 

  CHAIRPERSON CROSS REID:  Okay.  Then for some 5 

reason I'm getting confused.  Area variance cannot.  6 

  DIRECTOR KRESS:  Area variance is where the staff 7 

recommends that you don't do and where it's difficult to do. 8 

  CHAIRPERSON CROSS REID:  Okay, that's fine.  Now 9 

she is saying that the request is because of the fact that in 10 

that particular location here at 963 14th Street, S.E. that the 11 

community had specifically asked for the extended hours and the 12 

fact that they want to be able to purchase newspapers and juice 13 

in the early morning hours before they go to work or on Sunday 14 

morning coming from church services -- going to church services, 15 

and that some of the beauty services persons want to have the -- 16 

get their beauty services early in the morning and after work in 17 

the evenings. 18 

  Now I would dare say that, for the most part in 19 

this community, which is a working class community, that -- P.M. 20 

in the evening is not conducive to most people being able to get 21 

off from work and be able to enjoy those services that are being 22 

offered.  Six o'clock is more for persons who, you know, may not 23 

have the constraint of having to go to work every day. 24 

  Was there any opposition?  I can't remember.  I 25 
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don't remember.  It seemed to me that the community and the ANC 1 

were in support of the application on the face, and I don't have 2 

a problem with the seven o'clock to 8:00 p.m. hours. If this is 3 

not going to cause an adverse impact or cause any detriment to 4 

the community, I don't see any problem with it, quite frankly. 5 

  MEMBER GRIFFIS:  Well, and I think there is 6 

similar things that support that.  First of all, it is actually 7 

two functions, two uses, within this building; and I would 8 

suggest, as perhaps I have previously, that the convenience 9 

store aspect has different hours than the beauty salon aspect, 10 

as a beauty salon may typically, although I don't know -- could 11 

conceivably open at -- It's just that I don't own one and run 12 

one is my point.  It may typically open at 10:00 a.m. and run 13 

until 8:00 p.m., but a convenience store, obviously, has 14 

different hours, people coming to and from work. 15 

  Secondly, in my opinion, one of the things that 16 

was stated in the original application was that there were some 17 

concern about unsafe activity in this area in terms of loitering 18 

or perceived safety threats.   19 

  I think it's fairly clear from an urban design 20 

aspect that we can, in fact, police our own streets when we have 21 

people that are walking it and paying attention to each other 22 

and coming out of their houses and legitimately being on the 23 

sidewalk and socializing. 24 

  I think a draw to that is a legitimate business 25 
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and something that people would be coming to and from.  1 

Therefore, I think that also supports the additional hours. 2 

  Then thirdly, I think the kind of -- Well, 3 

actually, there's four issues.  Thirdly, I would say I'm not 4 

sure why we are deliberating so long and taking so much time on 5 

this hours piece.  Reading through the transcripts from the 6 

original application, it seems like we jumped on the hours of 7 

eight to six and didn't let it go. 8 

  The original transcript, page 57, is where Ms. 9 

Hicks asked Ms. Berry what your hours of operations would be.  10 

Ms. Berry does reply, from nine to six.  But if we flip to page 11 

86, Ms. Berry states that "and maybe my morning hours may be 12 

extended and maybe to eight.  I want to kind of play it by ear." 13 

  It was obvious that she's putting together a 14 

business plan, not understanding essentially what kind of hours 15 

may be needed and may be required in doing that, has come back 16 

to us saying, look, it would work out much better if it was 7:00 17 

a.m. to 8:00 p.m., again not unreasonable business hours in any 18 

neighborhood, frankly. 19 

  Fourthly and lastly -- I'll let it go at this -- 20 

Office of Planning -- I mean Office of Planning suggested that 21 

the hours be 6:00 a.m. to 12:00 p.m., I believe.  But I do 22 

recall that they listed it as 12:00 a.m. daily.  That's a huge 23 

amount of hours.  We are actually still well within that time 24 

frame. 25 
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  VICE CHAIRPERSON RENSHAW:  Well, the Office of 1 

Planning's suggestion was excessive, but if you look on page 82 2 

when Ms. Hicks is summarizing the case for the applicant, she is 3 

limiting the hours of operation, and she does not wish to have 4 

any adverse impact as far as traffic.   5 

  She only wants to have people coming to her in 6 

the daytime hours and basically during the week, and then on a 7 

limited basis during the day.  She doesn't want a 24-hour 8 

operation, and she's not selling any perishable goods, and she 9 

wants her hours at first to be from nine to six.  We're not 10 

going to be open late.  I'm referring to page 74. 11 

  Then, of course, she came back with a request at 12 

the end of that hearing for additional leniency on hours, and we 13 

said, sure, okay, let's go ahead with that.  Then she goes back 14 

and decides, hey, that's not enough.  15 

  I think it's more in talking to employees perhaps 16 

than the community.  I really don't get a feeling here that the 17 

community has given us proof that it wants to have hair-dos 18 

after six o'clock.  I don't see any support for that, and she is 19 

just coming back to this Board with yet another request.  This 20 

is the third time that we are entertaining -- 21 

  MEMBER GRIFFIS:  I guess, my question would be to 22 

you -- 23 

  VICE CHAIRPERSON RENSHAW:  And so I would say 24 

that we cut to the case.  I am not in favor of extending the 25 
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hours from what we have given her.  I would like to see her 1 

operation going, and that is Monday through Saturday from -- 2 

Let's see, it's going to be from -- What is it, from eight until 3 

six, and that seems to be a good amount of time to do business. 4 

 Let her pull it together and see how it goes. 5 

  MEMBER LEVY:  I disagree.  I tend to agree with 6 

Mr. Griffis' comments.  I don't see anything in the record that 7 

indicates that anyone had a particular concern about hours of 8 

operation, that anyone from the community spoke against or in 9 

favor of any particular hours, and that perhaps the applicant 10 

came to the Board and was still not really quite sure what the 11 

hours of operation would be, and that we should be flexible on 12 

that. 13 

  VICE CHAIRPERSON RENSHAW:  Well, again I want to 14 

say that this whole idea -- Now Mr. Griffis brought up the point 15 

about, oh, the beauty shop has different hours than the 16 

convenience store.   17 

  Remember that this started out as an application 18 

for a beauty shop, and then, oh, by the by, talking to those who 19 

would frequent the beauty shop, a convenience store might be in 20 

a corner, 25 percent of the floor space; because I take it -- I 21 

seem to remember that there had been a store there previously.  22 

But she is taking out the refrigeration.  So there is not going 23 

to be any perishable goods, and she could have a newspaper kiosk 24 

outside the door.  So she doesn't have to open early for that. 25 
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  We are losing our focus, that this is mainly a 1 

beauty shop. 2 

  MEMBER GRIFFIS:  I don't -- I've never -- 3 

  VICE CHAIRPERSON RENSHAW:  So, therefore, you 4 

seem to be turning it more into the Seven-Eleven type, hey, it's 5 

got to have extended hours.  I would like to cut off this 6 

discussion and move to deny the extended hours and keep to what 7 

the order stated, that it would be Monday through Saturday from 8 

eight until six. 9 

  CHAIRPERSON CROSS REID:  Further discussion?  10 

Let's look at it like -- 11 

  DIRECTOR KRESS:  Is there a second? 12 

  VICE CHAIRPERSON RENSHAW:  Do I have a second? 13 

  DIRECTOR KRESS:  Excuse me.  Is there a second? 14 

  CHAIRPERSON CROSS REID:  I'm sorry.   15 

  SECRETARY PRUITT:  Is there a second for purpose 16 

of discussion? 17 

  DIRECTOR KRESS;  No, there does not appear to be 18 

a second. 19 

  CHAIRPERSON CROSS REID:  What I was about to say 20 

is that let's look at it from a more micro perspective.  Now in 21 

this particular community, which none of us happen to live in, I 22 

don't think, there is someone asking for a use variance for a 23 

beauty salon.  However, the people there found the need to ask 24 

for a convenience store.   25 
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  They asked the applicant to assist with providing 1 

these services, and it just struck me as strange.  I said, well, 2 

if these people are saying that they want these services, then 3 

apparently it appears to me, to this Board member, that there 4 

must be a dearth of these kind of services in that particular 5 

community; because the inverse would be that people would be 6 

coming in here opposing this type of activity occurring in their 7 

particular community, if it wasn't something that was obviously 8 

needed there. 9 

  Taking it a step further, when you go to the 10 

hours of operation, now again remember the neighborhood and the 11 

fact that most people work.  So to have a beauty salon that 12 

closes at six -- how does that help people in the community?  I 13 

mean, it has to be something that is going to be feasible and 14 

viable, given the community in which it is operating. 15 

  If people go to work and come home in the 16 

evening, then they don't have the luxury of going to the beauty 17 

salon during the day.  So they have to go in the evening or on 18 

Saturday or even on Sunday in order to be able to get these 19 

services. 20 

  So if, in fact, I saw opposition from the 21 

community or adverse impact, then I would be concerned about it. 22 

 But the fact of the matter is we have to listen to what the 23 

community is asking for and saying, because they are the ones 24 

who have to live with this. 25 
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  As such, if the community is in support and the 1 

community is saying this is what we need in our community, who 2 

are we to make a decision as to what they are supposed to 3 

receive and not receive in their community. 4 

  MEMBER GRIFFIS:  Perhaps additionally put, what 5 

is the negative impact of having a hair styled after six but 6 

before eight in the evening? 7 

  CHAIRPERSON CROSS REID:  I would agree.  So are 8 

we ready to take the vote? 9 

  DIRECTOR KRESS:  You need a motion, Madam Chair. 10 

  CHAIRPERSON CROSS REID:  All right.  I would move 11 

that we approve this application for the hours that have been 12 

requested, for seven o'clock in the morning until eight o'clock 13 

in the evening, and to extend from Monday until Sunday. 14 

  MEMBER GRIFFIS:  Second. 15 

  CHAIRPERSON CROSS REID:  All in favor?   16 

  VICE CHAIRPERSON RENSHAW:  Against. 17 

  MR. HART:  Staff would record the vote as four to 18 

one, motion made by Ms. Reid, seconded by Mr. Griffis, Mr. 19 

Parsons by proxy to approve, Ms. Renshaw opposed. 20 

  DIRECTOR KRESS:  The last case for this morning's 21 

agenda is gong to be 16726 of WMATA. 22 

  MR. HART:  Application No. 16726 of the 23 

Washington Metropolitan Area Transit Authority, pursuant to 11 24 

DCMR 3104.1 for special exceptions to extend the provisions of a 25 
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less restrictive district into a more restrictive district under 1 

subsection 2514.2 and to allow more than one roof structure and 2 

roof structures of unequal height under subsection 411.11 and 3 

pursuant to subsection 3103.2 for variances from the width of 4 

court requirements under subsections 406.1 and 638.1, 5 

residential recreation space requirements under section 635, 6 

public space at ground level requirements under section 633, and 7 

75% street wall requirements under subsection 1903.3 in the R-5-8 

B, ARTS/CR and ARTS/C-2A Districts at the northwest corner of 9 

13th and U Streets, N.W.  That is Square 236, Lots 37-39, 800-10 

804, 828 and 829 and 832. 11 

  On a motion made by John G. Parsons, seconded by 12 

Susan Morgan Hinton, the Board voted 5-0-0 to approve the 13 

application. 14 

  At the Board's request, the applicant submitted a 15 

construction agreement activity document prior to the issuance 16 

of the order. 17 

  A Summary Order dated July 24, 2001, was issued. 18 

  IN a letter dated August 7, 2000, a neighbor, Ms. 19 

Beverly Bakeir, filed a Motion for Reconsideration or Rehearing. 20 

 In a letter dated August 13, 2001, the applicant filed a 21 

response to the Motion for Reconsideration or Rehearing. 22 

  These submissions are in your packages, and the 23 

case is now before the Board. 24 

  CHAIRPERSON CROSS REID:  All right, Board  25 
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members, this is in regard to the motion for rehearing that was 1 

proffered to the Board by Mrs. Beverly A. Bakeir in regard to 2 

some of the issues that gave her some concern in regard to the 3 

meeting itself -- the hearing itself and the manner in which it 4 

was conducted, one, and also some concerns they had in regard to 5 

the construction hours that took place. 6 

  Now there are several things we have to address 7 

here.  One is that, unfortunately, in order to be able to put a 8 

motion before the Board, you have to be a party, and there was 9 

an opportunity for her to have received party status.  But 10 

apparently that was something that was not understood, and there 11 

was some confusion; because I think that staff had instructed 12 

her that she could put a motion before the Board. 13 

  As such, we have a situation that we have to deal 14 

with, given the standing of this particular neighbor in the 15 

community.   16 

  Could I ask Marie Sansone, Corp Counsel, to 17 

please give us a comment on that particular motion. 18 

  MS. SANSONE:  Yes, Madam Chair.  Our rules 19 

provide that only parties can file motions, the post-hearing 20 

motions for reconsideration or rehearing.  As you pointed out, 21 

Ms. Bakeir did not request and was not granted party status 22 

under the Board's rules. 23 

  So, therefore, she lacks standing to bring the 24 

motion.  This is a little bit similar to the situation we had 25 
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this morning with the Wayne Place  where a person that was not a 1 

party filed a motion for reconsideration.  However, in Wayne 2 

Place the issues really went directly to the Board's decision, 3 

and the Board's decision had reflected that it had given great 4 

weight in the Wayne Place case. 5 

  In this situation -- so that the very validity of 6 

the Board's order was questioned in Wayne Place -- this is not a 7 

similar situation.  Not to diminish in any way Ms. Bakeir's 8 

concerns, the Board's decision did not turn on these issues. 9 

  Therefore, we would recommend that as a motion 10 

the Board not take it up, because Ms. Bakeir does not have 11 

standing.  That doesn't mean that the Board couldn't consider, 12 

perhaps respond to it in the nature of correspondence.   13 

  I think some of the issues could be handled in 14 

that regard, the question of the construction hours perhaps, and 15 

I think everyone on the Board never intends -- and one of her 16 

concerns is that perhaps there was indifference to her issues.  17 

Certainly, no one on the Board or on the staff intends to be 18 

rude to any of the participants in the hearing or indifferent. 19 

  Unfortunately, sometimes our schedule is such 20 

that perhaps the public perceives that their concerns are not 21 

being given the attention they would wish.  But certainly, there 22 

is no intent to treat anyone in that regard, and I think it is 23 

appropriate to convey that to Ms. Bakeir. 24 

  CHAIRPERSON CROSS REID:  I'm sorry.  Is Ms. 25 
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Bakeir here today?  I think that on behalf of the BZA and for 1 

the record that we -- the record we have today, I just wanted to 2 

say that, unfortunately, this particular hearing -- what 3 

happened was we had people who came who were not familiar with 4 

the proceedings and did not understand the process and, as such, 5 

were not able to -- be able to interact as they would have 6 

liked. 7 

  As a result of that occurring, then procedurally 8 

the way that the hearing was conducted, it appeared that perhaps 9 

there was an insensitivity or some indifference.   10 

  I also noted that myself, and I did -- I 11 

mentioned that to Board members as well as staff, that we have 12 

to be very careful in consideration of any case that we are 13 

mindful of the fact that these proceedings and these regulations 14 

are somewhat complicated and somewhat difficult for the common 15 

layman to understand, if they have never gone through it before. 16 

  17 

  That may have been part of the problem that day. 18 

 We also had in the file a response to the applicant's motion 19 

from Mr. Glasgow in opposition to the motion, and he sets all 20 

the legal arguments as to why we should not take up the motion 21 

for reconsideration. 22 

  Obviously, it is well laid out, because this is 23 

what Mr. Glasgow does, but in regard to the person who -- the 24 

people who came here and were not aware, this was a large 25 
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project.  There was no opposition.  There were no parties, and 1 

as such, it went forward. 2 

  I do think that perhaps it would have been good 3 

if they did have party status so that they could have put on 4 

record some of their concerns and issues.  Nonetheless, given 5 

the fact that we do understand that there was a problem in 6 

regard to the proceedings, we feel that, in addition to our most 7 

heartfelt apology, we would like to perhaps proffer to Ms. 8 

Bakeir some type of relief that she could acquire in the 9 

regulatory process as well as within the submission, the 10 

application did also give a hotline number for instances wherein 11 

there would be a problem with the construction. 12 

  I think that the applicant is amenable to making 13 

whatever proffer of apology or whatever -- I'm sorry, not the 14 

applicant apologize, but the applicant proffering to her some 15 

additional information as to what would be the best methods to 16 

be able to mitigate any concerns that she may have, and I would 17 

recommend that perhaps the applicant could contact her to allow 18 

her to air her concerns and to address them accordingly. 19 

  In the meantime, we will make our best efforts to 20 

forward a letter to Ms. Bakeir addressing her concerns and 21 

assuring her that in no instance would this Board act in a 22 

manner that would be inappropriate to any applicant who comes 23 

before it, and that we are very proud of the fact that we 24 

represent and serve all of the citizens of the District of 25 
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Columbia. 1 

  MEMBER GRIFFIS:  Madam Chair, I think those are 2 

excellent ideas.  I think the applicant in its submission has, 3 

as you stated, given us a hotline phone number.  Obviously, that 4 

will be passed on to Ms. Bakeir.  5 

  I would suggest in our correspondence that also 6 

you have indicated that it might be good that the applicant 7 

correspond with Ms. Bakeir, and that would be giving the DCRA 8 

compliance inspector person a number so that she has some sort 9 

of contact outside of the hotline. 10 

  I also wanted to underscore what I think we have 11 

been saying now three times in this room before, that there are 12 

certain things under Title 11 zoning that this Zoning Board 13 

takes, and that is what we are concerned with.  I would hope 14 

that it is not read as insensitivity, that when we go astray 15 

from those issues, we need to rein ourselves back in so that we 16 

are directed to what we actually have control over.  17 

  I think your words are well said, that we need to 18 

be able to educate and verbalize that fact, because we have long 19 

days and lots of cases to get through.  We do not have time, nor 20 

should we take time, to go off any sort of issues not covered in 21 

Title 11.  That would be my final comment. 22 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, I was 23 

moved to look back in my notes on this case because of Ms. 24 

Bakeir's letter.  What concerned me and, of course, what 25 
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concerns her was the -- are the hours of construction.   1 

  So I did have in my notes at least, and I've 2 

asked the staff to pull the transcript, that we did talk about 3 

the construction agreement, and we asked if there was a 4 

construction agreement. 5 

  Madam Chair, you did go into this issue with the 6 

parties, and we expressed some -- At least we had some remarks 7 

about the hours and the truck idling and the staging area and 8 

the hotline and no construction workers parking on 13th Street. 9 

 At least, those are in my notes. 10 

  So we spent sometime.  The place for discussion 11 

of a construction agreement is really before the ANC when the 12 

applicant goes before the ANC en route to the BZA.  So we hope 13 

that perhaps Ms. Bakeir -- in the letter that we intend to send, 14 

we will have some suggestion for her to also go to the ANC and 15 

perhaps there is additional dialogue that could be made through 16 

the ANC with the applicant. 17 

  CHAIRPERSON CROSS REID:  Thank you very much.  18 

There is no action to be taken per se on this.  Basically, for 19 

public knowledge and the record, and also to be followed up with 20 

a letter to Ms. Bakeir as well as the recommendation, hopefully, 21 

that the applicant -- which I don't feel that that would be a 22 

problem for them to also follow up with some communication with 23 

the applicant as well. 24 

  DIRECTOR KRESS:  I was going to suggest perhaps 25 
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your own words would speak -- 1 

  CHAIRPERSON CROSS REID:  I'm sorry, with Ms. 2 

Bakeir. 3 

  DIRECTOR KRESS:  I was going to say, your own 4 

words speak best, and perhaps the best thing to do would be to 5 

copy this transcript and send it to her as well. 6 

  We did not decide before we broke for lunch, 7 

which is now only ten minutes long, but we do have the minutes 8 

that you had postponed and you asked to remind you about 9 

approval of the minutes. 10 

  CHAIRPERSON CROSS REID:  All right.   11 

  DIRECTOR KRESS:  Do you want to take those up, or 12 

do you want to have your whole ten-minute lunch? 13 

  VICE CHAIRPERSON RENSHAW:  Ten-minute lunch. 14 

  CHAIRPERSON CROSS REID:  Do lunch first, then 15 

take this when we come back? 16 

  VICE CHAIRPERSON RENSHAW:  Yes. 17 

  DIRECTOR KRESS:  And then take up the minutes 18 

after lunch? 19 

  CHAIRPERSON CROSS REID:  All right.  We will then 20 

recess for approximately 20-30 minutes. 21 

  DIRECTOR KRESS:  I think you need more than ten, 22 

because you do have a little business to take care of as well. 23 

  CHAIRPERSON CROSS REID:  Thirty minutes.  We had 24 

said that earlier, and then we will reconvene in about 30 25 
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minutes, which will be approximately twenty minutes of two.  1 

Thank you very much. 2 

  (Whereupon, the foregoing matter went off the 3 

record at 1:18 p.m. and went back on the record at 2:58 p.m.) 4 

  CHAIRPERSON CROSS REID:  Just to note for the 5 

record that this is the Sunrise case and, as I have been 6 

involuntarily recused, I will now have to get up and leave the 7 

dais. 8 

  CHAIRPERSON CROSS REID:  Thank you, Ms. Renshaw. 9 

  10 

  COMMISSIONER HOOD:  Madam Chair, I, too, will not 11 

be participating in this case. 12 

  CHAIRPERSON CROSS REID:  Okay. 13 

  DIRECTOR KRESS:  And I do have the proxy of Ms. 14 

Carol Mitten as the Zoning Commissioner on this case. 15 

  CHAIRPERSON CROSS REID:  Can you call the case, 16 

Mr. Hart? 17 

  MR. HART:  Yes.  The case is appeal Number 116716 18 

of Nebraska Avenue Neighborhood Association, pursuant to 11 DCMR 19 

3105 and 3106, from the administrative decision of the Zoning 20 

Administrator, Department of Consumer and Regulatory Affairs,in 21 

the issuance of a building permit (No. B435464) issued on March 22 

3, 2001, to Sunny and Louis Keyes, et al., to permit the 23 

construction of a 102-unit handicapped assisted living apartment 24 

residence in an R-2 and R-5-D District at premises 5111, 5113, 25 
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5117, 5119, 5121, 5123, and 5125 Connecticut Avenue, N.W., and 1 

5201, 5203 and 5205 Chevy Chase Parkway, N.W. (Square 1989, Lots 2 

49-57 and 161). 3 

  The appellant in this case is the Nebraska Avenue 4 

Neighborhood Association and Advisory Neighborhood Commission 5 

3G.  The appellee is the Zoning Administrator, and the 6 

intervenor is the Sunrise Assisted Living, LLC. 7 

  The Board heard the facts of the appeal and 8 

indicated that a decision would be made at its September Public 9 

Meeting.  The Board requested the following: 10 

  A copy of the receipt given to Sunrise Assisted 11 

Living identifying the date when the application fee was paid 12 

and when the application was accepted for processing.  To be 13 

provided by Toye Bello with the Zoning Administrator's office; 14 

  Mr. Toye Bello should review the projects plans 15 

and respond to the question:  Does the project, as represented 16 

on the main roof plan, meet the zoning requirements as related 17 

to the setback requirements of the elevator structure; 18 

  Next, a copy of the e-mail received from the 19 

Office of Planning indicating that the project should have been 20 

referred to OP prior to issuance of the building permit.  This 21 

is to be provided by Page Chiapella; 22 

  A copy of the correspondence sent to the 23 

Department of Consumer and Regulatory Affairs requesting a copy 24 

of the plat.  To be provided by Page Chiapella. 25 
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  The submission of all these materials -- The 1 

submission date was August 15th, response to submissions and 2 

Proposed Findings of Fact, August 28th, for a decision today. 3 

  The case is before the Board, Madam Chair. 4 

  CHAIRPERSON CROSS REID:  Thank you, Mr. Hart.  5 

Board members, as you recall, this was a rather involved case.  6 

First of all, just let me address the issue regarding the items 7 

requested by the Board. 8 

  A copy of the receipt given to Sunrise Assisted 9 

Living identifying the date when the application fee was paid 10 

and when the application was accepted for processing provided by 11 

Toye Bello:  I received a copy of the receipt and the canceled 12 

check and the copy of the check.  Did all Board members receive 13 

it?  So we do have that. 14 

  Then now the issue regarding Toye Bello's review 15 

of the project's plans and response to the question does the 16 

project, as represented on the main roof plan, meet the zoning 17 

requirement -- I'll come back to that. 18 

  The other one was a copy of the e-mail received 19 

from the Office of Planning indicating that the project should 20 

have been referred to OP prior to issuance of the building 21 

permit.  I did receive that.  Did anyone not receive it?  I 22 

think it was from Ella McCarthy. 23 

  Then a copy of the correspondence sent to the 24 

Department of Consumer and Regulatory Affairs requesting a copy 25 
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of the plant to be provided by Page Chiapella.  We have a 1 

memorandum from Ms. Chiapella in regard to the fact that she is 2 

contending that the plans were substantially different from the 3 

ones submitted to the DCRA. 4 

  I think that the Board has decided that we will 5 

not accept the drawings with the letter dated 8/28, and it has 6 

been removed from the record.  So that issue is now a moot 7 

issue.   8 

  Any discussion on any of this?  Now as to the 9 

appeal itself, I open the floor now for discussion. 10 

  MEMBER GRIFFIS:  Just to start things off here, I 11 

guess, I'm wondering if it's the pleasure of the Chair to go 12 

through very briefly the items. 13 

  CHAIRPERSON CROSS REID:  Would you me to do that 14 

or do you want to do it just in the form of a motion? 15 

  MEMBER GRIFFIS:  I think we're going to need a 16 

brief discussion perhaps on some. 17 

  CHAIRPERSON CROSS REID:  Okay.  The appeal 18 

basically went to several issues in regard to the authority of 19 

the Zoning Administrator having correctly granted the permit.  20 

Among those were things that pertain to the FAR, whether or not 21 

the basement was to be omitted from the FAR calculation, and the 22 

third balcony omitted from the FAR calculation, whether or not 23 

the eighth floor penthouse qualified for exemption, was there 24 

insufficient rear yard setback, the issue as to the building 25 
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height being sufficient or how it was measured, the issue as to 1 

height of the elevator penthouse, the roof structures not placed 2 

in a single enclosure, lack of appropriate parking and loading 3 

plans, loading plan not provided in accordance with Section 4 

2200.2, inadequate access from loading areas to the building, 5 

convenience store inappropriately located in the building. 6 

  Other items were as to the use, that the proposed 7 

development is not a matter of right use, and that the proposed 8 

facility does not meet all applicable code and zoning 9 

requirements. 10 

  Then there were procedural and noncompliance 11 

irregularities, inaccurate and incomplete information filed on 12 

the application, application invalid, environment impact 13 

screening form invalid. 14 

  Now those were some of the chief items, and then 15 

there were items in regard to the roof structure plan not having 16 

been reviewed by Office of Planning, and it was noted that this 17 

referral was not made in accordance with the regulations. 18 

  Now there was also one of noncompliance of roof 19 

structures, the stair and elevator penthouse not set back as 20 

required from exterior wall.  Then we will add some discussion 21 

about these items, but for the most part except for the item 22 

regarding the stair and elevator penthouse setback, we could 23 

discuss further each of these items, particularly as it pertains 24 

to the one set that we agree or do not agree should be denied or 25 
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granted. 1 

  MEMBER GRIFFIS:  And Madam Chair, I would move 2 

that we deny the appeal of the Nebraska Avenue Association and 3 

ANC 3G on all counts except for the roof structure not reviewed 4 

by OP.  I would remove that from my motion, and I would ask for 5 

a second for discussion. 6 

  CHAIRPERSON CROSS REID:  Second. 7 

  MEMBER GRIFFIS:  I will take up a few things 8 

quickly.  First of all, I think the FAR issues regarding the 9 

basement, the third floor balcony, the eighth floor, I think, 10 

were laid out fairly correctly -- or fairly clearly to us, and I 11 

believe that they have been substantiated as calculated 12 

correctly. 13 

  CHAIRPERSON CROSS REID:  Insufficient rear yard 14 

setback? 15 

  MEMBER GRIFFIS:  I'm trying to find the easy ones 16 

first.  Then I'll move on. 17 

  Insufficient rear yard setback:  Indeed, 18 

obviously, this is a fairly irregular lot, and I think the 19 

requirement and the judgment of the ZA was correct and was 20 

prescriptive in its method in applying the rear yard and side 21 

yard requirements for the irregular lot. 22 

  The building height:  I believe that was also 23 

very clearly established for us with the drawings and in the 24 

statements, as it was measured and to the height noted, which is 25 
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under the permitted height. 1 

  Let me jump in, and then, I guess, if there is 2 

further discussion on specific items, we can take it up as 3 

needed.  I think there is some complication in terms of the 4 

stair/elevator/penthouse setbacks as required under Section 411 5 

of Title 11. 6 

  Let me start by first saying that I think that 7 

Section 411 is very problematic for many reasons, for many 8 

buildings, both renovations and new construction in this city, 9 

and I think that clarity of that section is overdue in many 10 

respects.  But getting to the essence of what I think that 411 11 

is stating, it begins by saying that there is an architectural 12 

control that is needed for rooftop structures. 13 

  That architectural control, I think, is -- or can 14 

be illustrated as a visual control of the roof structures.  That 15 

being said, I think, in fact, Mr. Bello's letter outlines his 16 

progress of thought in establishing these and, specifically, the 17 

elevator/penthouse, as an architectural embellishment. 18 

  I would concur with his thought process, in the 19 

fact of the matter that an architectural embellishment is 20 

created in order to visually enhance or perhaps even visually 21 

screen something at that level and at that structure. 22 

  Therefore, I think that we can support the 23 

finding of the Zoning Administrator in establishing these as 24 

architectural embellishments that satisfy the visual cover that 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 97 

is the intended purpose of Section 411. 1 

  CHAIRPERSON CROSS REID:  I would agree. 2 

  DIRECTOR KRESS:  May I respond to that on behalf 3 

of Carol Mitten? 4 

  CHAIRPERSON CROSS REID:  Yes. 5 

  DIRECTOR KRESS:  If I could, I would very quickly 6 

read.  Carol Mitten comes from an opposing view on this, and her 7 

reasoning goes as follows: 8 

  "Toye Bello testified that the elevator penthouse 9 

was not set back.  In a supplemental response, 8/15/01, Bello 10 

indicated that the enclosure of the penthouse within a tower 11 

element created a dual function for the structure, that of (1) 12 

elevator/penthouse and (2) architectural embellishment. 13 

  "Implicit in the zoning regulations is the 14 

concept that, when two provisions appear to be in conflict, the 15 

more restrictive provision shall apply.  In this case the ZA 16 

applied the more liberal standard, i.e., that the architectural 17 

embellishment need not be set back, and thereby exceeded his 18 

authority. 19 

  "The fact that there may be precedent cases 20 

merely indicates that the ZA has exceeded his authority on more 21 

than one occasion." 22 

  She quickly makes a second point which deals with 23 

some questioning of Armandao Lorenco, and she goes on to state 24 

that "if the elevator/penthouse did not comply with the setback, 25 
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then it could be considered an eighth floor space, because they 1 

had some unused density.  The total density of 80,874 square 2 

feet is permitted, and the building, as designed, but without 3 

inclusion of the eighth floor space which would occupy 80,262 4 

square space. 5 

  "The amount of unused density is 612 square feet. 6 

 The appellant's measurement of the elevator/penthouse is 854 7 

square feet.  The property owner's measurement" -- and she talks 8 

to a footnote and a letter of 8/28 -- "is 600 square feet.  My 9 

effort to scale the measurement of the penthouse, elevator, 10 

machine room and the adjacent utility room from the new drawing 11 

8/10/01 was more than 700 square feet.   12 

  "My opinion is that, considering the penthouse as 13 

an eighth floor space exceeds the maximum permitted density, 14 

albeit slightly.  The small difference, however, would not be 15 

within the ZA's two percent discretion under Section 207, 16 

because deviations from Section 402, floor area ratio, are not 17 

included."  Thank you. 18 

  CHAIRPERSON CROSS REID:  Thank you.  Mr. Levy, 19 

did you want to comment? 20 

  MEMBER LEVY:  I would say that this issue, in 21 

particular, is one that I have been struggling with the most, 22 

and I would agree with Mr. Griffis regarding difficulty in 23 

meeting this requirement, architectural design.  I think that is 24 

inherent in the way that the language is written. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 99 

  So I don't know.  As I sit here, I still struggle 1 

with it, I guess.  I don't think that it really -- I mean,it's 2 

clearly not set back, and it's clearly a penthouse and, 3 

therefore, you know, it's unacceptable in its current design. 4 

  It's also an architectural embellishment, and I 5 

would tend to agree with that, too.  So I guess I'm struggling 6 

with it.  I'm hoping that the discussion will help me make up my 7 

mind on it, because I'm having a hard time with it. 8 

  CHAIRPERSON CROSS REID:  I think that what 9 

happens often in these situations is that you have the zoning 10 

regulations as they stand, and you have also the interpretation 11 

of same.  As we all know, the interpretation of the regulations 12 

are usually predicated upon who is reading it. 13 

  From a strict interpretation, you could surmise 14 

that they would not be in compliance under Section 411.  But 15 

then on the other hand, too, if you look at it from the 16 

perspective of Mr. Bello, and being someone who reads these 17 

quite frequently and using his judgment based on looking at the 18 

plans and looking at how the embellishment -- how the 19 

architectural embellishment would be utilized, and since it was 20 

such a negligible amount of difference, and discretion, then 21 

perhaps -- my thought was that perhaps his feeling was it would 22 

not be too farfetched to determine that it was not set back. 23 

  I just think that it could go either way.  If we 24 

interpret it from the strictest interpretation that it require -25 
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- my understanding from Corp Counsel, it requires that this 1 

particular issue alone, a special exception, which would then 2 

kick it into the whole process which would hold up construction 3 

for at least two or three months. 4 

  So my thought would be to concur with Mr. Griffis 5 

as to the Bello matter. 6 

  MEMBER GRIFFIS:  I think this goes to the heart 7 

of the matter.  We look at Section 411.1, and roof structures, 8 

which all this is under now.  It begins with the intent of the 9 

section to exercise a reasonable degree of architectural control 10 

upon a roof. 11 

  If we look then at our specific circumstance, 12 

we're looking to the architectural control of the roof 13 

structure, meaning, bottom line, we don't want to see ugly stuff 14 

on top of this roof.  Here we have, in fact, a facade that is 15 

carrying up, and it integrates into differing roof structures 16 

and the penthouse. 17 

  I think the purpose of the zoning regulation is 18 

met, and I think the logic by which Mr. Bello has interpreted 19 

this as an architectural embellishment as part of an enhanced 20 

individual character of the roofline is appropriate. 21 

  CHAIRPERSON CROSS REID:  All right.  Well, then 22 

what we can do is basically maybe have two motions, one to deny 23 

all the other aspects of the appeal save the issue as regards to 24 

the elevator/penthouse, and vote on that separately. 25 
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  DIRECTOR KRESS:  May I suggest, would you also 1 

pull one thing out, because Carol Mitten also had a problem with 2 

the roof structure plan not being reviewed by OP.  So if you 3 

handle all of the rest of them -- 4 

  MEMBER GRIFFIS:  Maybe I could clarify. Actually, 5 

my motion was to deny all the aspects except for the roof 6 

structure plan not reviewed by OP.  So we have a motion and a 7 

second on the floor that is dealing with all of it except for 8 

that piece. 9 

  DIRECTOR KRESS:  I would just say then I would 10 

have to be forced to vote against that first motion, if that one 11 

piece was -- if the elevator/penthouse setback was also 12 

included.  I'm just telling you, if you broke that out as well, 13 

you could have a larger vote in the same way. 14 

  CHAIRPERSON CROSS REID:  So you're saying to 15 

break out both of those things? 16 

  DIRECTOR KRESS:  If you broke out both of those 17 

and asked for deny, then Carol's vote would be to deny.  If you 18 

have to put it in, then it would have to be to grant. 19 

  CHAIRPERSON CROSS REID:  Okay.  I have no problem 20 

with taking those two out and taking a vote, and then -- Do we 21 

have to take another vote as to the motion to grant?  Okay.  All 22 

right, then we have -- 23 

  DIRECTOR KRESS:  He is correct.  You do have a 24 

motion on the floor, and I'm confusing things for you. 25 
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  CHAIRPERSON CROSS REID:  Well, a motion to deny -1 

- 2 

  MEMBER GRIFFIS:  As courtesy to the Chair, I will 3 

amend my motion to deny all aspects, as outlined by the Chair, 4 

except for the review -- the structure plan not reviewed by OP 5 

and the stair and elevator/penthouse setback requirements. 6 

  CHAIRPERSON CROSS REID:  Okay.  I think that it's 7 

better to include everything in the appeal, just in case 8 

inadvertently you may have left out a part, except for those 9 

two, rather than as saying as outlined by the Chair, everything 10 

in the appeal except for -- Yes.   11 

  All right, all in favor?   12 

  DIRECTOR KRESS:  And for Carol Mitten, in the 13 

affirmative as well.  Would you record the votes, Paul? 14 

  MR. HART:  Motion made by Mr. Griffis, seconded 15 

by Ms. Reid, to deny the appeal on all accounts except for the 16 

roof structure not dealt with by OP and the stair and setback 17 

requirement. 18 

  DIRECTOR KRESS:  Stair and elevator/penthouse 19 

setback requirements. 20 

  CHAIRPERSON CROSS REID:  Okay.  Ms. Kress, it's 21 

not necessary to make another motion, because isn't it, if you 22 

didn't deny, then it's understood that the other two were 23 

granted, or are we going -- 24 

  DIRECTOR KRESS:  You haven't legally dealt with 25 
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the other two issues in any way yet. 1 

  CHAIRPERSON CROSS REID:  That's right.  We need 2 

to vote on that, because we were not all in agreement with that. 3 

 Mr. Levy, are you prepared now? 4 

  MEMBER LEVY:  Is there some discussion on the 5 

other matter that Carol had a concern about? 6 

  DIRECTOR KRESS;  I never spoke for Carol Mitten 7 

on the roof structure plan not being reviewed by OP.  I don't 8 

know if you need me to.  Let me just quickly read what she says, 9 

to have it in the record, since this is one of the ones that she 10 

had a problem with: 11 

  "The referral required by Section 411.10 was not 12 

made.  The fact that OP had access to the full set of plans 13 

during the environmental review process does not eliminate the 14 

ZA's affirmative obligation to make the specific referral.   15 

  "Also, no assumption should be made that the 16 

staff member from OP assigned to perform the environmental 17 

review has zoning expertise."  That's her point. 18 

  CHAIRPERSON CROSS REID:  I think that didn't we 19 

just say that we were just -- there was a notation -- I mean, 20 

there's no action -- I'm sorry, there is no action to be taken 21 

for that one, as far as the roof structure plan not being 22 

reviewed by OP? 23 

  DIRECTOR KRESS:  I believe you have to decide 24 

whether, if you agree that OP was not -- this was not referred 25 
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to OP, you need to make the decision whether this is a basis to 1 

grant this appeal or not. 2 

  CHAIRPERSON CROSS REID:  To grant the appeal on 3 

that point. 4 

  DIRECTOR KRESS:  On that ground. 5 

  CHAIRPERSON CROSS REID:  So we are going to deny 6 

in part and grant in part. 7 

  MEMBER GRIFFIS:  I think there was some logic 8 

when reviewing 411.10 that the statement of the fact, and as 9 

outlined, the Zoning Administrator did not refer over to the 10 

Planning Office the roof plan was that it's now more of a 11 

finding of fact for us in this case -- 12 

  CHAIRPERSON CROSS REID:  It's a finding of fact. 13 

 Right. 14 

  MEMBER GRIFFIS:  -- rather than one that is 15 

motivated for us to grant or deny. 16 

  CHAIRPERSON CROSS REID:  I agree.  I think that 17 

that was when we had said that there would be no action taken on 18 

that, but it would be contained within the findings of fact when 19 

the order was written up. 20 

  MR. NYARKU:  Yes.  I think what Ms. Kress was 21 

saying:  If you find that the application was not referred to 22 

OP, does that failure alone warrant a grant of the appeal or do 23 

you see that more as -- It affects the weight you give DCRA's 24 

testimony.  I think they neglected to refer to OP.  Their 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 105 

testimony might have been a little different if they had 1 

feedback from OP when they should have gotten it. 2 

  Do you want to grant the appeal solely on the 3 

basis -- Does it really matter to you that much that OP never 4 

got the referral from DCRA?  That's the issue. 5 

  CHAIRPERSON CROSS REID:  My understanding was 6 

that that could be dealt with, with the finding of facts.  Are 7 

you saying now -- 8 

  MR. NYARKU:  I'm saying it sounds like you are -- 9 

I mean, a finding of the Board was that the application was not 10 

referred by DCRA to the Office of Planning.  The question now is 11 

what do you want to do with that information?  Do you think that 12 

is grounds to grant an appeal and stop the project just because 13 

it was not referred to the Office of Planning? 14 

  CHAIRPERSON CROSS REID:  Did you say grant the 15 

appeal and stop the project? 16 

  MR. NYARKU:  That's, I think, the decision before 17 

the Board.  Given that the application was not referred, what do 18 

you want to do about it? 19 

  CHAIRPERSON CROSS REID:  I think that, if that is 20 

the case, then what we should do is to -- 21 

  MR. NYARKU:  Madam Chair, if I may, you could 22 

think of it in terms of, yes, it was an error, but was it a 23 

harmless error?  Did it affect DCRA's review of the application, 24 

or do you think OP would have given DCRA some input that would 25 
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have materially altered what DCRA did with the application? 1 

  CHAIRPERSON CROSS REID:  What do you think? 2 

  MEMBER GRIFFIS:  I think that's appropriate. 3 

  CHAIRPERSON CROSS REID:  Which way do you think -4 

- As to what?  From an architectural point of view, isn't that 5 

significant?  Mr. Levy? 6 

  MEMBER LEVY:  I don't see, given the other 7 

information before us, that it's that significant, no. 8 

  MEMBER GRIFFIS:  I would agree. 9 

  CHAIRPERSON CROSS REID:  All right.  Then a 10 

motion to deny on that particular issue as well? 11 

  MEMBER GRIFFIS:  Yes, I think that would be 12 

appropriate.  I would move that we deny the appeal based on the 13 

roof structure plan not reviewed by OP. 14 

  DIRECTOR KRESS:  I would -- In speaking for 15 

Carol, I feel that a denial is probably -- or a grant is 16 

probably not an appropriate vote here.  I mean, basically, it 17 

was not referred, and I believe in speaking to what I've just 18 

heard, that you all agree that it was not reviewed by OP, and 19 

that is required by this Section. 20 

  So I think there needs to be a different kind of 21 

an action taken.  I'm hearing you discuss the fact that you 22 

don't think it's significant enough and, in fact, I know of no 23 

case where it's been -- that is a reason to grant an appeal, but 24 

I certainly don't think it -- In good faith, certainly on behalf 25 
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of Carol, could not vote to deny on that basis.  But whatever 1 

you feel you need to do. 2 

  CHAIRPERSON CROSS REID:  All right.  The motion 3 

was to deny.  Was there a second? 4 

  MEMBER LEVY:  I guess -- I mean, is there another 5 

type of a motion that would be more appropriate, if it's not to 6 

deny or to -- 7 

  MEMBER GRIFFIS:  My  understanding is we leave it 8 

alone or we act on it. 9 

  MEMBER LEVY:  Can you help us at all with this? 10 

  MR. NYARKU:  If that was a grounds for an appeal 11 

as opposed -- Then, yes, I think you need to act on it. 12 

  MEMBER LEVY:  In that case, I'll second the 13 

motion. 14 

  CHAIRPERSON CROSS REID:  All in favor? 15 

  DIRECTOR KRESS:  Opposed.  Let us record the 16 

record. 17 

  MR. HART:  Staff would record the vote as motion 18 

to deny the appeal based on roof structure not being reviewed by 19 

OP.  Motion made by Mr. Griffis, seconded by Mr. Levy.  The vote 20 

reads as three to one, Ms. Mitten's proxy against it. 21 

  CHAIRPERSON CROSS REID:  All right.  Then the 22 

last one that we have to deal with is as it pertains to the 23 

elevator/penthouse setback.  The response of Mr. Bello was that 24 

-- in a supplemental response Bello indicates that enclosure of 25 
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the penthouse within a tower element created a dual function for 1 

the structure and that (1) elevator/penthouse and (2) 2 

architectural embellishment -- I mean elevator/penthouse and 3 

architectural embellishment, and he says implicit in the zoning 4 

regulations -- Oh, no.  This is what she is saying, Ms. Mitten, 5 

that it's two provisions appearing to be in conflict and, 6 

whereas restrictive provisions shall apply if, in fact, this is 7 

the case. 8 

  Now not to belabor this too much, I guess it's a 9 

matter of whether or not we feel that this should be granted or 10 

denied.   11 

  MEMBER GRIFFIS:  Correct.  Also one clarification 12 

I would also make:  There was some notation.  There was 13 

additional sections in our current case file, and I wanted to 14 

make sure that it was on record that we were not, in fact, 15 

deliberating on the new sections that were given but rather the 16 

original sections that were done in the case before us in which 17 

I think that supports strongly the duality of function of the 18 

mechanical units, penthouse, etcetera, or mechanical units and 19 

equipment within an architectural embellishment, as if they 20 

share the wall. 21 

  CHAIRPERSON CROSS REID:  Okay.  Is that a motion? 22 

  23 

  MEMBER GRIFFIS:  Oh, yes.  I would move to deny 24 

appeal regarding the stair and elevator penthouse setbacks and 25 
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locations adjacent to exterior walls. 1 

  CHAIRPERSON CROSS REID:  I second it.  All in 2 

favor? 3 

  DIRECTOR KRESS:  Opposed for Ms. Mitten. 4 

  MR. HART:  Staff would record the vote as three 5 

to one, Mr. Griffis making the motion, Ms. Reid seconding, to 6 

deny the appeal on -- 7 

  CHAIRPERSON CROSS REID:  Ms.  Renshaw, please 8 

return. 9 

  DIRECTOR KRESS:  Before you close off the 10 

morning, could we quickly look at the minutes? 11 

  CHAIRPERSON CROSS REID:  Yes.   12 

  DIRECTOR KRESS; Close for the morning at 3:35. 13 

  MR. HART:  Are you ready, Madam Chair?  We can 14 

move through this real quickly. 15 

  First, let me make a correction on the minutes 16 

you have in front of you -- before you.  The first three sets of 17 

minutes are duplications.  They have already been before the 18 

Board. 19 

  The first set of minutes we want to look at is 20 

the minutes for July 31st public hearing.  The members involved 21 

in that set of minutes were Ms. Reid, Ms. Renshaw, Mr. Griffis, 22 

Mr. Levy, and Mr. Peter May. 23 

  CHAIRPERSON CROSS REID:  Do you have a proxy for 24 

May? 25 
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  MR. HART:  No, I don't, ma'am. 1 

  CHAIRPERSON CROSS REID:  I think we have enough. 2 

 I would move approval. 3 

  MEMBER LEVY:  Second. 4 

  CHAIRPERSON CROSS REID:  All in favor? 5 

  MR. HART:  Thank you.  The second set of minutes 6 

for August 3, 2001 Public Hearing. The Board members involved 7 

were Ms. Reid, Mr. Griffis, Mr. Levy and Ms. Carol Mitten.   8 

  CHAIRPERSON CROSS REID:  Okay.  Did you vote?  9 

All in favor? 10 

  VICE CHAIRPERSON RENSHAW:  For August. 11 

  CHAIRPERSON CROSS REID:  No, no, no, July 31st.  12 

Okay, all in favor?   13 

  MR. HART:  August 3rd. 14 

  CHAIRPERSON CROSS REID:  No, I thought you said 15 

August 31st. 16 

  VICE CHAIRPERSON RENSHAW:  No, he was on August 17 

3rd now. 18 

  MR. HART:  August 3rd. 19 

  CHAIRPERSON CROSS REID:  Wait.  Did you -- Are we 20 

throwing out August 31st?  I mean, I'm sorry, July 31st? 21 

  MR. HART:  Yes, ma'am.  We just finished. 22 

  CHAIRPERSON CROSS REID:  Okay, Ms. Renshaw, did 23 

you vote? 24 

  VICE CHAIRPERSON RENSHAW:  For the 31st, voted 25 
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for.  I was here on the 31st. 1 

  MR. HART:  I'm not following you.  What you just 2 

voted on was July 31st, and you're saying you were -- 3 

  VICE CHAIRPERSON RENSHAW:  I was here. 4 

  MR. HART:  You were here.  Yes, I did say so.  I 5 

called your name. 6 

  Okay, now we are dealing with August 3rd:  Ms. 7 

Reid, Mr. Griffis, Mr. Levy, and Ms. Mitten. 8 

  MEMBER LEVY:  I move that we approve the minutes 9 

from August 3, 2001. 10 

  MEMBER GRIFFIS:  Second. 11 

  CHAIRPERSON CROSS REID:  All in favor? 12 

  MR. HART:  The next set of minutes was an 13 

Executive Meeting with the same members, Ms. Reid, Mr. Griffis, 14 

Mr. Levy, and Ms. Mitten. 15 

  CHAIRPERSON CROSS REID:  Move approval. 16 

  MEMBER LEVY:  Second. 17 

  CHAIRPERSON CROSS REID:  All in favor?   18 

  MR. HART:  The final set of minutes for August 19 

21st, which was an Executive Meeting, Ms. Reid, Mr. Griffis, Mr. 20 

Levy and Ms. Mitten. 21 

  CHAIRPERSON CROSS REID:  Move approval. 22 

  MR. LEVY:  Second. 23 

  CHAIRPERSON CROSS REID:  All in favor? 24 

  MR. HART:  Thank you, Madam Chair.  That's the 25 
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minutes that you have before you. 1 

  CHAIRPERSON CROSS REID:  Now what about the other 2 

-- the duplicates, the July 3, July 10 and July 17? 3 

  MR. HART:  Yes.  I said, they were -- 4 

  CHAIRPERSON CROSS REID:  We already voted on 5 

them? 6 

  MR. HART:  -- incorrectly before you.  These are 7 

voted on at our last meeting, the July 31st meeting.  They were 8 

before the Board. 9 

  CHAIRPERSON CROSS REID:  Thank you.   That's it 10 

for the morning? 11 

  DIRECTOR KRESS:  Yes.  You may wish to close the 12 

morning now. 13 

  CHAIRPERSON CROSS REID:  We will now close the 14 

morning meeting.  We do apologize for this delay.  This has been 15 

an unusually long day.  We move now to the opening of the 16 

afternoon session. 17 

  (Whereupon, the Public Meeting went off the 18 

record at 3:35 p.m.) 19 


